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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JULIAN ROSARIQ, on behalf of himself and all
others similarly situated,

Plaintiff, MEMORANDUM AND ORDER
10 CV 5255 (ERK)(LB)
-against

VALENTINE AVENUE DISCOUNT STORECO.,
INC., EL MUNDO OF 133° STREET, INC., EL
MUNDO OF AMSTERDAM, INC., EL MUNDO
OF JAMAICA, INC., EL MUNDO OF
KNICKERBOCKER, INC., EL MUNDO OF
SOUTHERN BOULEVARD, INC.,EL MUNDO
OF STEINWAY, INC., EL MUNDO OF WILLIS
AVENUE, INC., AMERICAN PLACE AT 86"
STREET, INC., AMERICAN PLACE AT FOURTH
AVENUE, INC.,AMERICAN PLACE AT
NOSTRAND, INC., AMERICAN PLACE OF
BROADWAY, INC., 13" AVENUE
BERGAMENT HOME CENTER, INC., 146T.
DISCOUNT CENTER CO., INC., 158 ST.
DISCOUNT CENTER CO., INC., AMERICAN
DEPARTMENT STORE, INC., BERGAMENT
OUTLET CENTER,INC., ELMUNDO HOLDING
CO., INC., GRAND CONCOURSE DISCOUNT,
INC., GRANT DEPARTMENT STORE CO., INC.,
WILLIS AVENUE DISCOUNT CENTER CO., INC.,
DOMINICANO DEPARTMENT STORE, INC.,

EL MUNDO DEPARTMENT STORE, INC., FIVE
STAR DEPARTMENT STORE, INC., HAMILTON
VARIETY CO., INC., AMERICAN HOME CTR.,
KINGSTONE DISTRIBUTORS CO., INC., and
RAYMOND SROUR,

Defendants.

BLOOM, United States Magistrate Judge:
Plaintiff Julian Rosaridorings this action on behalf dfimself and all others similarly

situatedagainst defendantsalentine Avenue Discount Store Co., Inc., El Mundo of1S8&eet,
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Inc., EI Mundo of Amsterdam, Inc., El Mundo of Jamaica, Inc., El Mundo of Knickerbocker,
Inc., El Mundo of Southern Boulevard, Inc., El Mundo of Steinway, Inc., El Mundo of Willis
Avenue, Inc., American Place at"8treet, Inc., American Place at Fourth Avenue, Inc.,
American Place at Nostranthc., American Place of Broadway, Inc.,"Bvenue Bergament
Home Center, Inc., 146 St. Discount Center Co., Inc., 158 St. Discount Center Co., Inc.,
American Department Store, Inc., Bergament Outlet Center, Inoyrielo Holding Co., Inc.,
Grand Concourse Discount, Inc., Grant Department Store Co., Inc., Willis Aveisaeubt
Center Co., Inc., Dominicano Department Store, Inc., El Mundo Department Storefive
Star Department Store, Inc., Hamilton Variety Co., Inc., American Homg Kihgstone
Distributors Co., Inc., (collectively, the “Stores”) and Raymond Srour to recampaid
overtime compensation and minimum wages pursuant to the Fair Labor Standards Act
(“FLSA”"), 29 U.S.C.§ 201,et seqg., and the New York Labor Law. Plaintiff moves for: (1)
conditional certification as a collective action pursuant to 29 U&Z16(b);(2) production of
the namesand personal information of potentigptin plaintiffs; and (3)authorization tgoost
and circulate a proposeaotice of pendencyto potential optin plaintiffs. The Honorable
Edward R. Kormarreferredplaintiff’'s motion to me For the following reasonglaintiff’'s
motionis granted*
BACKGROUND
The Stores & independently incorporated discodepartment stores(Compl. {1 834;

Ans., 11 834.) Defendant Srour serves as the chairman or chief executive officer of each of the

! need not issue a Report and RecommendatiarMegistrateJudge may order the relief sought in this motion.
SeePatton v. Thomson Cor64 F. Supp. 2d 263, 24 (E.D.N.Y. 2005) (a magistrate judge may order
conditional certification and class notice under the FLSA).




Stores. (Compl., 11-84; Ans., 11 &84.) Plaintiff alleges that the Stores are commonly owned
and managed@ndoperateas a chain of twentgevendepartmenstores. (Compl., 1 35.)

Plaintiff worked at two of the Storesom 2006 through 2010.(Docket entry 26b,
RosarioDecl,, f 2, 10, 13) In August 2006, plaintiff was hired to work in the electronics
department of Valentine Avenue Discol8tore Co., Inc.(Id. at { 23.) Plaintiff's job duties
included receivingnerchandise, helping customesglling merchandise, pricingnerchandise
cleaning and making repairs in the stor@d. at 1 3 6, 10, 13) Plaintiff alleges he worked ten
hours per day for six days per weakd was paid a weekly salary $800. (Id. at 1 4-5.)
Although plaintiff worked six days per week, he was instructed to clock in fgrfoal days.
(Id. at 1 7) Moreover, two dollars werdeducted from plaintiff's weekly salary to pay for the
bathroomto be cleaned(ld. at 1 8.) In 2007, plaintiffs pay was increased to a weekly salary of
$325, and in 2008 plaintiff was transferred to the furniture departwieMalentine Avenue
Discournt Store Co., Inc.(ld. at 1 6, 9.)In 2009, plaintiff was transferred to Grand Concourse
Discount, Inc., where he worked the same hours as before, but was paid a weeklgfsk00.
(Id. at 77 1012.) In 2010, plaintiff returned t&alentine Avene Discount Store Co., Inand
worked in the detergents departmenrid. &t 1 13.) Plaintiff states that he only worked five days
per week in the weeks preceding the termination of his employméhtat (] 17.) Plaintiff
claims that he was not paid the minimum wage amaks not properly compensated for his
overtime hours while employed by Valentine Avenue Discount Store Co.,ahtt.Grand
Concourse Discount, Indld. at 11 5, 9, 12.)

Optin plaintiff Maria Gomezworked at six of the Stores from 1992 through 200
(Docket entry 266, GomezDecl,, 111, 10, 13, 15, 23, 3B In 1992, Gomez was hired to work

in the curtais department of EI Mundo of 133Street, Inc. (Id. at 11 23.) Her job duties



included receiving merchandise, helping custanselling merchandise, pricing merchandise,
cleaning, and arranging displaydd.(at 1 3.) Gomealleges shevorked nine and a half hours

per day for seven days per week and was paid a weekly salary of $d.86x ] 45.) In 1994,

1995 and 1996, her weekly pay was increased to $207, $220, and $240, respedtivaty]1(

7-9.) In 1997, Gomez was transferredhe 157" Streetliocation® where she worked nine and a
half hours per day for six days per week and was paid a weekly salary of 2641.7{ 1612.)

For the next year, Gomez was periodically sent to work at 146 St. Discount CentercCimr, |
fifteen-day stretches. Id. at § 13.) After suffering a back injury on the job in 1998, Gomez
stopped working fordefendantSrour. (d. at § 14.) Gomez started working fifendant Srour
again in 2000 at the El Mundo store located on88eet® (Id. at § 15) From 2000 until
2007, Gomez worked nine and a half hour shifts in the curtains depdaegnmd was paid $6.25

per hour. Id. at §{ 16, 20, 21.) Although Gomez worked until at least 7:30 p.m. each night, she
was required to clock out at 7:00 p.and wasnot paid for the time she worked after she was
required to clock out.(Id. at il 20-21) In 2007, Gomez was transferred to Valentine Avenue
Discount Store Co., Inc., where her hours remained the same, but her hourly pay rate was
reduced to $5.75.1d. at 1 2324.) Moreover, Gomez states that four dollars were deducted
from her paycheck every week while\&lentine Avenue Discount Store Co., lte pay for the
bathroomto be cleaned (Id. at { 27.) At the end of 2008, Gomez was transferred to the El
Mundo store located at 1¥3Street! (Id. at § 33.) There, Gomez worked about tenrk per

day for five days per week during the first month, and for four days per week therekftat (

2 Although it is not clear which stomeas located at 187Street, Gomez alleges that the store at that location was
owned and operated by defendant Srour. (Gomez Decl., 11 1, 14.)

% Although it is not clear which store was located at®88eet, Gomez alleges that the store at thatitotavas
owned and operated by defendant Srour. (Gomez Decl., 11 1, 15.)

* Although it is not clear which store was located at%38eet, Gomez alleges that the store at that location was
owned and operated by defendant Srour. (Gomez Decl., T 1.)
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19 3435.) Gomez was paid a weekly salary of $18d. 4t 7 35.) Gomez’s employment was
terminated in 2009.1d. at § 38.)

Plaintiff commened this action on November 15, 2010, on behalfiofselfas well as
all other similarly situated employee$the Stores (Docket entry 1.) Maria Gomez optedas
a plaintiff to the instant action on March 15, 261{Docket entry 11.) Plaintiff initially sought
conditional certification as a collective action on March 16, 2011. (Docket entry 12.gvieiQw
plaintiff voluntarily withdrew his motion without prejudice on May 4, 2011. (Docket entry 19.)
The instant motion renews plaintiff's requést conditional certification as a collective action.
(Docket entry 20.) Defendants oppose plaintiff's motion and plaintiff has repliextk€Dentry
24, Defs.” Mem. of Law in Opp. to Pl.’s Mot. for Prelim. CertificatiorDgfs.” Opp~); docket
entry 25, Rely Mem. of Law in Supp. of Pl.’s Mot. for Conditional Certificafidtl.’s Reply).)

DISCUSSION

A. Conditional Certification

Plaintiff seels conditional certification as a collective action pursuant to 29 U.S.C. §
216(b). The FLSA provides in pertinent piuat:

An action. . . may be maintained against any employer (including a public

agency) in any Federal or State court of competent jurisdiction by any one or

more employees for and in behalf of himself or thelwes and other employees

similarly situated. No employee shall be a party plaintiff to any suchnactiless

he gives his consent in writing to become such a party and such conseuntiis file

the court in which such action is brought.
29 U.S.C. § 216(b). “Although the FLSA does not contain a class certification regotreach

orders areften referred to in terms ofértifying a class.”” Bifulco v. Mortgage Zone, Inc262

F.R.D. 209, 212 (E.D.N.Y. 2009) (citations omitted)he “certification” of a FLSA collective

action ‘is only the district court’s exercise of the discretionary power, uphdgldaffmannlLa

® As Gomez optedh after the commencement of this action, her name does not appear in the caption.
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Rochelnc. v. Sperling493 U.S. 165 (1989)tp facilitate the sending of notice to potential class

members. Myers v. The Hertz Corp. 624 F.3d 537, 555 n.10 (2d Cir. 2010). As such,

“ certification’ is neither necessary nor sufficient for the existenca mpresentative action
under FLSA, but may be a useful ‘case management’ tool for district courts toyempl

‘appropriate cases.”’Ild. (quoting Hoffmann-a Roche Ing 493 U.S.at 169). “[U]nlike class

certification under Fed. R. Civ. P. 23, no showing of numerosity, typicality, commoagalbity

representativeness need be made for certification of a represeatziome” Cuzco v. Orion

Builders, Inc, 477 F. Supp. 2d 628, 632 (S.D.N.Y. 2007) (citation and internal quotation marks

omitted). Rather,for conditional class certification under the FLSAt]he similarly situated
standard is far more lenient, and indeed, materially different, than the stamdgrdnting class

certificationunder Fed. R. Civ. P. 23.Cunningham v. Elec. Data Sys. Condo. 06 Civ. 3530

(RJH), 08 Civ. 10409RJH), 2010 U.S. Dist. LEXIS 132127, at *14 (S.D.N.Y. Dec. 13, 2010)
(citation and internal quotation marks omitted).
Courts withinthis Circuit apply a twestep process to determine whether an action should

be certified as a FLSA collective actioeeLynch v. United Servs. Auto. Ass'd91 F. Supp.

2d 357, 36768 (S.D.N.Y. 2007)seealsoMyers, 624 F.3dat 554-555(“[T] he district courts of

this Circuit appear tchave coalesced around a tat@p method, a method which, while again
not required by the terms of FLSA or the Supreme Court’s cases, we think is sgnsiblee

first step is the notice stage in which the caletermines, based on plaingiffpleadings and
affidavits, whether the plaintiffs and potential -@ptplaintiffs are sufficiently ‘similarly sitated’

to issue notice and allow the case to proceed as a collective action through dischyaoh,

491 F. Supp. 2d &@&68. “During the second stage, the court undertakes a more stringent factual

determination as to whether members of the class are, in fact, similarly situddied."The



action may be ‘deertified’ if the record reveals that they are not, and theiroplaintiffs’
claims may be dismissed without prejudicéfyers 624 F.3d at 555.

The instant motion concerns only the first stéghe process. At this stagaaintiff’'s
burden is “minimal.” Lynch, 491 F. Supp. 2d at 368. “|Rintiffs need only make ‘a modest
factual showing sufficient to demonstrate that they and potential plaintifffh&ygeere victims

of a common policy or plan that violated the law.” Doucoure v. Matlyn Food, §% F.

Supp. 2d 369, 372 (E.D.N.Y. 2008) (quoting Hoffman v.r8ha982 F. Supp. 249, 261

(S.D.N.Y. 1997)) “The modest factual showing cannot be satisfied simply by unsupported
assertions.” Myers, 624 F.3d at 555.“[T]he court does not resolve factual disputes, decide
substantive issues going to the ultimate merits, or make credibility determinatlomsh, 491

F. Supp. 2d at 368.[A] ny factual variances that may exist between the plaintiff and the putative
class do not defeat conditional class certificatiotu! at 369 (citation omitted).

Here, plaintiff claims that the Stores maintaimembmmon policy or plan to not pay their
employees the minimum wage or properly compensate them for their overtinge (idacket
entry 202, Mem. of Law in Supp. of Pl.’s Mot. for Conditional Certification (“Pl.’s Mem.”), p.
135 In support of the instant motion, plaintiff submits his amworn declaratioms well as the
sworn declaratiomf optin plaintiff Maria Gomez. Plaintiff alleges heconsistently worked0
hours per week fro2006until a few weeks beforhis termination in 2010(RosarioDecl., 11
4, 11.) During that time, plaintiff wapaida weekly salarpf between $300 and $408hich he
claims did not amount to the required minimum hourly wagel did not properly compensate
him for his overtime hours(ld. at 11 5, 9, 12.) Plaintiff worked at two of the Stores during this
period,Valentine Avenue Discount Store Co., lland Grand Concourse Discount, In¢ld. at

19 2, 10, 13.)Plaintiff states that haas spoken to Miguel Defana, who workedbMundo of

® The Court references the ECF page numligtesd on the top of each page
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Southern Boulevard, Inc., and Defana told plaintiff thalsewas not paid the minimum wage
or properly compensated for his overtime houtd. gt § 16.)

The record further reflects that Gomenrked atsix of the Stores fron1992to 2009.
(Gomez Decl 11, 10, 13, 15, 23, 38 From 1992 until 1997/Gomezalleges shevorked 66.5
hours per week at El Mundo @B3° Street, Incand was paid a weekly salanf $180,which
laterincreased to $240(ld. at 11 45, 7-9.) Gomez then worked 57 hs per week at the57"
Streetlocation andat 146 St. Discount Center Co., Inrom 1997 until 1998, and was paid a
weekly salary of $260(1d. at 1910-14.) From 2000 until 2007, Gomez worked at the El Mundo
store located o203 Street (Id. at 115, 2.) In 2007, she was transferréd Valentine
Avenue Discount Store Canc. and worked there untthe end 0f2008. (Id. at 1123, 33)
While employed at th@03? Street locationand Valentine Avenue Discount Store Co., Inc.,
Gomez worked 9.5 hours per dayd was paid an hourly wabetweer$5.75 ands6.25 (Id. at
1920, 21, 2425) Although Gomez does not state how many days she worked perfrosek
2000 through 2008, she does state that she wasongbensatedvith “overtime pay,” which
presumes that she worked over forty hours per wéekat 121, 24, 26) In late 2008 Gomez
was transferred tthe El Mundo store located at 17Streetand she worked thenentil her
termination in 2009 (1d. at 1133, 38) While at thel73“ Streetlocation she was paid a weekly
salary of $180 and worked 50 hours per week during the first month and 40 hours per week
thereafter. (Id. at 134-35.) Gomez further states that she lsasken toMirella, Avania, and
Dominicana,three former caworkers fromValentine Avenue Discount Store Co., land the
El Mundo store locatedat 203" Street,and all threetold her that they wer@mot paid the

minimum wage and overtimgld. at{ 40.)



Defendants argue that plaintiff “relies on nothing more than unsubstantsatdd
conclusory hearsay in an effort to carry his burden in the case at bar.”.” Ogfs, p. 14.)
However, maintiff submits his own swordeclarationas well aghe sworn declaratioaf optin
plaintiff Gomez Both declarationdetail the hours that plaintiff and Gomemorked at various
stores and the compensation they received throughout their employiefahdantsare correct
that thesedeclarationscontain some hearsagtatements made by other employeesitber
plaintiff or Gomez that they were not paid minimurage or overtime.(Rosario Decl., § 16;
Gomez Decl.f 40.) Nonethelesscourts regularly grant conditional certification of collective
actions based on employee affidavits setting fartemployer’sailure to payminimum wage or

overtime and identifying similarly situated employees by narBeeCano v. Four M Food

Corp, No. 08CV-3005 (JFB)(AKT), 2009 U.S. Dist. LEXIS 7780, at *15 (E.D.N.Y. Feb. 3,
2009)(granting conditional certification based on “statements setting fortimadkaits’ common
denial of overtime pay, the named plaintiffs’ personal knowledge of and the namésrot®t
workers who were allegedly subject to the same denial of overtime pay, and-thglanttiffs’

affidavits attesting to the same¥)Nraga v. Marble Lite, In¢.No. 05 Civ. 5038 (JG)(RER), 2006

U.S. Dist. LEXIS 60457, at *5 (E.D.N.Y. Aug. 22, 2006) (granting conditional certification
based on complaint and single affidavileging failure to pay overtime where plaintiff stated
that he was aware, based on conversations, of other similarly situated enployees

Defendants alsargue that plaintiff has failed to submit any evidence demonstrating a
common policy atll of the Stores. Defendants contend that plaintiff “has merely feeth his
purportedpay practices at Valentine and Grand Concourse,” and Gomez’s “submission adds
nothing to Plantiff's attempt to meet his initial burden as it discuspesiods outside the

statutory period and incorporates conclusory allegations.” (Defs.” Opp., p. 12.) The Court



disagrees thabomez’s @claration“adds nothing.” Although Gomez’'s employment at all but
two of the Stores fadloutside of the statute offiitations under the FLSA“this Court need not
disregard the affidavits of employees who are ibmged under the thregar statute of

limitations applicable to willful FLSA violations.’Lujan v. Cabana Mgmt., IndNo. 10CV-755

(ILG)(RLM), 2011 U.S. Dist. LEXIS 9542at *20 (E.D.N.Y. Feb. 1, 2011) Affidavits of
workers whose employment falls outside the statutory péaiaprobative of employer’'s wage
and hour practices and they may corroborate the claims of more recent violatiths.”
Moreover athough Gomez's declaration does inclusieme conclusoryallegations Gomez
supports theseonclusions wittspecific facts. As presented aboveni&z specifies the number
of hours she worked and the amount she was paid at six of the Storespeviedaf eighteen
years.

The instant record sets forth a modest factual showing that emplayesght of the
Storeswere not paid the minimum wage properly compensated for their overtime houffie
record reflects at least two methods of impletilensuch a policy. However, theentralissue
presented by the instantotion is whether plaintiff has demonstratbédt a common policy or
plan extends tall twentyseven of the StoresCourts inthis Circuit regularly find named
plaintiffs to be similarly situated to employees at locatishere they did not workprovided
that the plaintiffs have demonstrated thiey all were subject to the same allegedly unlawful

policy or plan. SeeHarhash v. Infinity West Shoes, In&No. 10 Civ. 8285 (DAB), 2011 U.S.

Dist. LEXIS 96880, at *al0 (S.D.N.Y. Aug. 25, 2011)‘The fact that the employees held

different positions at different locations does not prevent conditional ceroficgti Karic v.

" Gomez worked onlytahe El Mundo store located ati73rdStreet and Valentine Avenue Discount Stdueing
the three years before she optedo this action oMMarch 15, 2011 (Gomez Decl., 123, 33)

8 Opt-in plaintiff Gomez was compensated at an hourly wage during her empiogirtevo of the Stores, wheas
plaintiff was always paid a weekly salary regardless of the numiteruo$he worked. (Gomez Decl., 11 21, 24,
25; Rosario Decl., 15, 9, 12.)
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Major Auto. Co., Inc. No. 09 CV 5708 (ENV), 2011 U.S. Dist. LEXIS 82454, &i8*19

(E.D.N.Y. July 20, 2011) (finding that plaintiffs’ allegations of a common pay praatioeng
the locations where they worked, “coupled with plaintiffs’ claim that therermmsmmon ownership
and control of all otheseentities, ncluding the three dealerships for which no plaintiff has yet
appeared, is sufficient” to conditionally certify a class consisting of dheentities) Capsolas

v. Pasta ResInc.,, No. 10 Civ. 5595 (RJH), 2011 U.S. Dist. LEXIS 49926, %10 (S.D.N.Y.

May 9, 2011) (finding that employees at all eight restaurants were simitaidyes! to plaintiffs
who only worked at five of the restaurants where the “facts support[ed] a abssamference
that there was a uniform policy across the eigigtaurants, all of which share common
ownership, are supervised by the same individuals, and areistdmad by the same company”);

Garcia v. Pantw Villa’s of Huntington Vill, Inc., 678 F. Supp. 2d 893-94 (E.D.N.Y. 2010)

(finding that plaintiffs, whowere all employed at one restaurant, were similarly situated to
employees at two other restaurants where all three locations were ownece lsanie
individuals, employees were shared between the three locations, andfplamdiv a cavorker
in one ofthe other locatioeiwho was not properly compensated for overtime ho nelli v.

Heartland Brewery, In¢.516 F. Supp. 2d 317322 (S.D.N.Y. 2007) (“Conditional class

certification is appropriate here where all putative class members areyeswmplof the same
restaurant enterprise and allege the same types of FLSA violatidng. 9eelLujan, 2011 U.S.
Dist. LEXIS 9542, at *39(conditionally certifying employees at three New York restaurants
based on declarations from workers representing each location, but declining tp certi
employees at the three Florida restaurants because the Court lackdédhrifirevidence of

violationsat the Florida restaurants during the limitations perioddypque v. Domino’s Pizza,

LLC, 557 F. Supp. 2d 346, 356 (S.D.N.Y. 200&)nditionally certifying employees at the store
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where plaintiffs worked, but declining to certify employees at five o#iteres where the
evidence relatingo those five stores amounted to three hearsay statements and a putative class
member’s “generalized allegations of wrongdoing” regarding one of the stores)

Here,defendants admit that all of the Stores are ownedelbgndant Srour, and ghtiff
and Gomez state thatefendant Srour ownednd operatedthe seven locations where they
worked Defendant Sroumpparentlyplayed an active role in hiring and firing individual
employees at various locations. Moreover, deelarations of plaintiff and Gomez reflect that
employees wereegularly transferred from one location to another and the policy of failing to
properly compensate for overtime hours or pay the minimum wage continued despite the
transfers. Finally, laintiff allegesthat defendantSrour controls the payroll and paychecks for
employees aall of the Stores through a central location in Brooklyn. (Rosario Ded8.
Consideringthese factuaallegations together with th@age and hour practices experienced by
plaintiff and Gomez in seven different locations, the Court findsglaatiff hasset forththe
requisite ‘modest factual showingiemonstratinga common policy or plan afenyingminimum
wages andvertime comperaion extendingto all of the Stores.However,if discovery later
shows that only employees who workedatticular locations are similarly situated to plaintiff,
the Court may, at that time, decertify the collective acti8eeLynch, 491 F. Supp. 2d at 369
(citation omitted).

Finally, defendants argue that plaintiff is not similarly situated to employets
positionsthat plaintiff never held (Defs.” Opp., p. 18.)Therecord reflects that plaintiff's job
dutiesat the two locations where he worked included receimegchandise, helping customers,
selling merchandise, pricingnerchandisgcleaning, and making repairs in the stofRosario

Decl., 11 3, 6, 10, 13.)Defendants contend that plaintiff is only sianlly situated to employees
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who performed these same duties. (Defs.” Opp., p. H&Wever,“[i] t is not necessary for the
purposes of conditional certification that the prospective class membersfathyes the same
duties, or worked during the sammé periods, or worked at the same locations as the named
plaintiffs.” Cang 2009 U.S. Dist. LEXIS 7780, at *20-Z@ollecting cases).

Keeping in mind the preliminary posture of this litigation as well as the broad,
remedial purposes of the FLSA, the fdwat the putative class involves a variety

of diverse positions . . . and requires an individualized inquiry into each putative
class member does not undermine the conditional certification of the class since
under section 216(b) parties may be similarly situated, despite not occupying the
same positions or performing the same job functions and in the same locations,
provided they are subject to a common unlawful policy or practice.

Summa v. Hofstra Uniy.715 F. Supp. 2d 378, 390 (E.D.N.Y. 2010) (internal quotation marks

and citation omittedfemphasis added)The instant record reflects that aptplaintiff Gomez
performed the same job duties as plaintiff, as well as other duties suchragrey displag and
stocking merchandise, and stlaims, like plaintiff, that shewas not paidhe minimum wage or
properly compensated for her overtime hour&Gomez Decl., 1 3, 10, 16, 24, B3 herefore,
plaintiff has sufficiently establisheslcommon plan or policy of not paying the minimum wage
or properly compensating for overtime howrstendingto employees who performedvader
range of job duties than his own. Nevertheless, the instant record does not support the
certification of a class as broadplaintiff has proposed. Plaintiff has nd#monstratedhat all
nonimanagerial employees are subject to the same common policy or plan. timefpatties do
notevenstate what other nemanageriapositions or job duties estiwithin the Stores Plaintiff
and optin plaintiff Gomez’s job duties were similar irstare and their jobs can be broadly

categorized as merchandise and maintenance workers at the'$tores

° The record does not reflect the job duties performed by Delféirel|a, Avania, and Dominicana.
19 Neither plaintiff nor defendants propose language that categorizes theevéokmed by plaintiff and Gomez.
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Accordingly, plaintiff has met the minimal evidentiary burden necessary atégsfor
the Court to determine that he is similarly situatedll nonmanagerial employeegho worked
as merchandise and maintenance workers at the Stores.

B. Notice of Pendencyand ConsentForm

The Court now turns to theontentand means of the notiddat will be provided to
potential optin plaintiffs in this collective action “Determining what constitutes sufficient
notice to putative plaintiffs in §ection 216(byollective actions a matter left to the discretion
of the district courts. Laroque 557 F. Supp. 2d at 3%6itation omitted) Defendants object to
various aspects of plaintiff's proposed notice of pendesmmag consenform, but have not
provided their own proposed notice. The Court hereby grants plaintiff’'s motiorctdate and
post the proposed notice of pendency, subject to the modifications set forth*below.

1. Scope of Proposed Class

Plaintiff proposes that notice of pendency of ttadlective actionshould be sent to all
non-managerial employeasho workedat the Stores. (Docket entry-80Valli Aff. at Ex. 5.)
Defendantsargue that plaintiff's definition of the classaserbroad. (Defs.” Opp., 4.8) As
the Courtalready determined that plaintiff is similarly situated tonalh-managerial employees
who worked asnerchandise and maintenance workers at the Stores, the notice of pendency shall
be specifically directed to thosemployees To insure that potential opt plaintiffs will
understand the notice of pendency, the notice dlealtribepotential optin plaintffs as follows
“non-managerial employees who performedrk related tothe receipt, stocking, or sale of

merchandise, ageneral maintenance/cleaniofjthestore”

M The notice of pendency shall reflect that | have authorized the contengsradtite, as Judge Korman referred
the matter to me.
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Plaintiff proposes thathe noticeof pendency should be sent to employees that worked
for defendants within the three years preceding the commencement of this g&talli Aff. at
Ex. 5.) Defendants argue that the notice period should be measured as two yearsigitheedi
date of this Order.(Defs.” Opp., pp. 1617.) The statute of limitationsunder the FLSAS two
yeas, “except that a cause of action arising out of a willful violation may be commencead with
three years after the cause of action acctue29 U.S.C.§8 255(a). “Because the state of
limitations runs for each individual plaintiff until he consents to join the action, cgentsrally
permit plaintiffs to send notice to those employed during the three year pedotbhe date of

the Order or to the mailing of the notice.” Whitehorn v. Wolfgang's Steakhousge 76t F.

Supp. 2d 445451 (S.D.N.Y. 2011) (citations omitteddeeAnglada v. Linens ‘N Things, Inc.

No. 06Civ. 1290l (CM)(LMS), 2007 U.S. Dist. LEXIS 3910%t *26 (S.D.N.Y. April 26, 2007)
(“[U]sage of the thregear date from the issuance of the notice is more in keeping with §
256(b)"). Although defendants contend that plaintiff has not alleged facts supporting the
conclusion that defendants’ alleged conduct was wijltepecific challenges to the timeliness
the claims of certain ‘opth’ plaintiffs or the named Plaintiff can be addressed after the
completion of discovery during the second phase of the collective action ctotifipaocess.”
Fasanelli 516 F. Supp. 2d 31&t 323 (sending notice to individuals employed by defendants
over the past three years). Accordingly, the notice of pendency shall beddtocgui¢ential opt
in plaintiffs that worked for the Stores in the three years preceding the date of this Order.

2. Language Concerning Minimum Wage Violations

Although not raised by the parties, the Court notes that plaintiff's proposed notice of
pendency and consent form does not referencemmimi wage violations. Plaintiff sought and

the Court has grantedonditional certificatioras a collective actiobased on defendants’ failure
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to properly compensate for overtime hoamnsl pay minimum wages. Accordingly, the notice of
pendency and consent form shall refer to defendants’ alleged failure to pay mininges ag
well asdefendantsallegedfailure to properly compensate for overtime haldrs.

3. Rights and Obligations of Optin Plaintiffs

Defendantgaise various objections to the information provided in the proposed notice of
pendency regarding the rights and obligations ofilopiantiffs. Defendants first argue that the
notice of pendency should include a statement thaingpiaintiffs “will be subject to discovery
obligations, which may include providing deposition or trial testimony under oagflgnding to
document requestsand/or responding to requests for information.” (Def3pp., p. 19.)
Plaintiff does not respond to defendants’ proposal. Nonetheless, the Court finds thatcthe noti
of pendency should include “a neutral and #echnical reference to discovery obligas, to
insure that opin plaintiffs understand that their participation would entail greater obligation
than participation in some Rule 23 class actiorisujan, 2011 U.S. Dist. LEXIS 9542, at *40.
Accordingly, the notice shall include the following language: “If you fbis lawsuit you may
be asked to give testimony and information about your work for defendants to help the Cour
decide whether you are owed any money.”

Defendants alsarguethat optin plaintiffs “should be warned that they could be liable
for Defendants’ costs in defending the case if the Defendants ultynpaealail in this matter.”
(Defs.” Opp., p- 19.) Howeverpartsin this district have found language about potdrtosts

to be inappropriate “[g]iven the remote possibility that such costs for absentnutmsbers

12 gpecifically, the section of the notice entitled “Introduction to the Cakall refer to minimum wage claims
when describing the lawsuit and shall alert potentialiotiaintiffs that they may be eligible to join the lawsuit if
they worked for defend@mduring the notice period and were not paid the minimum wage. WMaordo reflect the
minimum wage claims, the title of the notice of pendency shall be chdngad“Notice of FLSA Overtime
Lawsuit” to “Notice of FLSA Lawsuit.” Finally, the consentofm shallinclude a reference to minimum wage
claims by opiin plaintiffs.
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would be other than de minimisand the risk of “an in terrorem effect that is disproportionate to

the actual likelihood that costs . will occur in ay significant degree.”_Guzman v. VLM, Inc.

No. 07~CV-1126 (JG)2007 U.S. Dist. LEXIS 75817, at *234 (E.D.N.Y. Oct. 11, 2007xee
Lujan, 2011 U.S. Dist. LEXIS 9542, at *39Accordingly, the notice of pendency shall not
include any reference to pote costs for opin plaintiffs.

Defendants argue that the notice of pendency should state thatpdpintiffs may retain
their own counsel and are not required to designate plaintiff's law firm mscthmsel. (Defs.
Opp., p- 19.) Plaintiff resposdy pointing to the following language in the proposed notice:
“You can join this lawsuit by representing yourself or [bgtaining] counsel of your own
choosing.” (Pl.’'s Reply, p9; Valli Aff. at Ex. 5.) The Court finds that plaintiff's proposed
language with the word “retaining” added as above,sufficient to inform pt-in plaintiffs of
their rightto retain separate counsé&eeGarcig 678 F. Supp. 2d at 95 (modifying the proposed
notice “so that potential pldiffs are informed that they may retain their own counsel, should
they choose to join the within litigation, as an alternative to plaintiffs’ coungeti®) f

Defendants alsarguethat optin plaintiffs should have to sign the consent forms under
pendty of perjury. (Defs.” Opp., p. 19.) Defendants do not cite any authority in support of their
argument. In fact, similar requests for opt-in plaintiffs to sign consemisfunder the penalty of
perjury have been rejected by district courts in thisu@ir SeeGarcig 678 F. Supp. 2d atc9

96; Delaney v. Geisha NYC, LLC261 F.R.D. 55, 59 (S.D.N.Y. 2009 Accordingly, opt-in

plaintiffs shall notbe requiredo sign the consent forms under the penalty of perjury.
Finally, defendants contend that thetice of pendency should be “more balanced,
summarizing not only Plaintiffs’ claims against Defendants, but also Defend#efenses.”

(Defs.” Opp., Pp. 1819.) Plaintiff does not respond to defendants’ argument. However, the
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Court notes that the section entitled “No Retaliation Permittedtheproposed notice of
pendency includeshe following language: “The defendant has denied the allegations of the
lawsuit and has raised various defenses. The Court has approved the sending of thibutiotice
the Court expresses no opinion on the merits of this lawsuit. A final decision onritee aghe
this lawsuit has not been made by the Cbu¥alli Aff. at Ex. 5.) Defendants do not propose
alternativelanguage. The Court findsthe aboveeferenced language regarding defendants’
defenses to be sufficient given the brevity of the not8eeDelaney 261 F.R.D. at 59 (finding
the statement thatJaponais denies that they viadtthe Fair Labor Standards Add be
sufficient information about defendants’ defenses). However, such language is currently
misplaced within the notice and shall be included in the section entitled “Introductitre
Case.”

4. Translation of Notice

Plaintiff proposes translating and publishing the notice of pendency and consent form in
English and Spanish(Valli Aff., § 3.) Defendants do not object tbi$ request Thus, the notice
of pendency and consent form, as modified herein, shall be translated and published in English
and Spanish.

5. Submisson of Consent Forms

Plaintiff proposes that oph plaintiffs should send the signed consent forms to plaintiff's
counsel. (Valli Aff. at Ex. 5.) Defendants argue that it is inappropriate to eeqp#in
plaintiffs to send their consent forms to plaintiffs counsel. (Defs.” Opp., p. 19.) Indeed,
“[r]ecent cases in this district have suggestedstinat a procedunenplicitly discourages opin
plaintiffs from selecting other counsell’ujan, 2011 U.S. Dist. LEXIS 954zt *44 (modifying

plaintiffs’ proposednotice to direct opin plaintiffs to send their consent forms to the court)
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(citations omittedl Accordingly, thenoticeof pendency shall direct ot plaintiffs to file their
consent forms with the Clerk of Codft. The Clerk of Court shall electronically file ttségned
consent forms which shall notify counsel for both sides that a plaintiff has opted-i

6. Posting ofthe Noticeof Pendency and Consent Forms

Plaintiff requests thathe Court orderdefendants tgost the noticeof pendency and
consent formsn the Stores (Valli Aff., { 3.) Defendantsstate that postingof notices should
not [be] permitted,” but provide no argument nor cite any cases to support their pa&xeds’
Opp., p. 21.)“Courts rautinely approve requests to post notice on employee bulletin boards and
in other common areas, even where potential members will also be notified by mail.”
Whitehorn 767 F. Supp. 2d at 448itations omitted) Accordingly, for the duration of the ept
in period, defendants shall post the notice of pendency and consent forms, as modifiedrnerein,
the employee bulletin boards and in other common a@aspicuous to all employees in each of
the Stores.
C. Production of Names and Personal Information oPotential Opt-In Plaintiffs

Plaintiff moves for the production of the names, last known addresdiesnate
addressegelephone numbers, email addresses, dates of birth, social security numbers,sand date
of employment for allpotential optin plaintiffs who worked at the Stores in the three years
preceding the commencement of this actiof\/alli Aff., § 3.) Courts within thisCircuit
typically grant requests for the production of the names and last known addressesitadl pote
optdin plaintiffs when ganting a motion for conditional certificatias acollective action. See

Cruz v. LynRog Inc, No. CV 103735 (LDW)(AKT), 2010 U.S. Dist. LEXIS 128332, at *13

(E.D.N.Y. Dec. 6, 2010) (citing cases). Indeed, defendants consent to the production of the

names and last known addresses of potentialmoplaintiffs, but object to the production afi

13 The consent form shall be entitled “Consent to Join Lawsuit.”
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other requested informatioon the groundthat its disclosure would violate the employees’
privacy rights. (Defs.” Opp., p. 20.) Plaintiff replies that a meftiality agreement between
the parties would address any privacy concam hat the employeéslates of bith and social
security numbersre necessary to search fire current addresses of et plaintiffs where the
notices areeturned as undeliverabl€Pl.’s Reply, p. 10.)

The Court finds the disclosure of potential-applaintiffs’ names, last known addresses,
telephone numbers, and dates of employment to be appropti&eeCapsolas2011 U.S. Dist.
LEXIS 49926, at *14 (directing defendants to produce potentialinogtaintiffs’ names,

addresses and telephone numbers); In re Penthouse Executive Club CompNaitig) Civ.

1145 (NRB) 2010 U.S. Dist. LEXIS 114743, at *20 (S.D.N.Y. Oct. 26, 20({f)ding the
disclosure of names, addresses, telephone numbers, and dates of employmentsenbal ‘tes

identifying potential optn plaintiffs”); butseeColozzi v. St. Joseph’s Hosp. Health C&95 F.

Supp. 2d 200, 201 (N.D.N.Y. 2009)[P]laintiffs have no need for the additional, inherently
private information sought, including-reail addresses, telephone numbers, social security
numbers, and dates of birth.”In light of the privacy concernsegardingemployees’ dates of
birth and social security numbers, the production of such inform&iamnecessary at this
juncture. If plaintiff is unable to effectuate noticen some potential oph plaintiffs with the
information that is produced,plaintiff may renew his applicatiofor additional infomation
regarding those specific employee&deWhitehorn 767 F. Supp. 2d at 448 (“While courts often
decline to allow discovery of social security numbers due to privacy cajaens generally
accepted that such discovery is permitted where Plaf@tiffdemonstrate that names and contact
information are insufficient to fiectuate notice.”). Accordingly, defendants shall provide

plaintiff with the names, last known addresses, telephone numbers, and dates of emptdyment

1 Production of potential ogih plaintiffs’ email addesses and alternate addressesinnecessargt this time
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all potential optin plaintiffs who have worked for the Stores within the three years preceding the
date of this Ordet®
CONCLUSION

For the reasons set forth abowaintiff’s motionis granted. The Courtauthorizes
plaintiff to send notice of the pendency of this collective action to potentiah @dintiffs. The
Court approveglaintiff's proposed notice of pendency as modiffestein’® Defendantsshall
produce thenames, last known addresses, telephone numbers, and dates of emplofyment
potentialoptin plaintiffs to plaintiffs counselby November 8, 2011. Defendants shalbost
and plaintiff shall mail theapproved noticeof pendencyto all potentialoptin plaintiffs by
December 22011 Optin plaintiffs shallfile their consent forms with the Colby January 2,
2012.
SO ORDERED.

IS

LOIS BLOOM
United States Magistrate Judge

Dated: November 2, 2011
Brooklyn, New York

>The Court has already determined that three years preceding the date of this@ritiercommencement of this
action, is the appropriate notice period.
18 The modified notice of pendency and consent form is attached as an appemdix bel
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APPENDIX: NOTICE OF PENDENCY AND CONSENT TO JOIN LAWSUIT
NOTICE OF FLSA LAWSUIT
To: All non-managerial employees who performed work related to the receipt, stocking, or

sale of merchandise, or general maintenance/cleaning the storeat any of the
companies listed below at any time fronNovember 2, 2008 to the present

THIS NOTICE AND ITS CONTENTS HAVE BEEN AUTHORIZED BY
THE HONORABLE LOIS BLOOM
UNITED STATES MAGISTRATE JUDGE —EASTERN DISTRICT OF NEW YORK

The purpose of this Notice is to advise you of a lawsuit that has been filed agdithe
companiesand individual below under the Fair Labor Standards Act and to advise you
of the legal rights you have in connection with that lawsuit.

1. Introduction to the Case

This notice is to inform you of a lawsuit pendingthe United States District Court for the
Eastern District of New Yorkn Brooklyn, New York against the following companies and
individual:

Valentine Avenue Discount Store, Cing. 158 St. Discount Center Cangc.

El Mundo of 13%' Street Inc. American Department Starinc.

El Mundo of Amsterdam, Inc. Bergament Outlet Centdnc.

El Mundo of Jamaica, Inc. EIMundo Holding Co.]nc.

El Mundo of Knickerbocker, Inc. Grand Concourse Discourinc.

El Mundo of Southern Boulevard, Inc. Grant Department Store Cdnc.

El Mundo of Steinway, Inc. Willis Avenue Discount Center Cdnc.
El Mundo of Willis Avenue, Inc. DominicanoDepartment Store, Inc.
American Place at 86Street, Inc. El Mundo Department Store, Inc.
American Place at Fourth Avenue, Inc. Five Star Department Store, Inc.
American Place at Nostrand, Inc. Hamilton Variety Ca.Inc.
American Place of Broadway, Inc. American Home Ctr

13" Avenue Bergament Home Centhrc. Kingstone Distributors Colnc.

146 St. Discount Center Cangc. Raymond Srour

This lawsuit claims that the abolisted defendants violadethe Fair Labor Standards Act and
New York Labor Law by failing to pay all eligible employags minimum wage oovertime at
oneanda-half times their regular pay rate for those hours worked in excess of 40 hours per
week. The lawsuit claims that defendants mpay unpaidovertime compensation and
minimum wagesand liquidated damages, as well as costs and atterfiegs to all such
employees.

Defendantgleny that they have violated the FL&Ad have raised various defenses. The Court

has approved the sending of this Notice, but the Court expresses no opinion on the merits of this
lawsuit. A final decision on the merits of this lawsuit has not been made by the Court
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You may be eligible to join this lawsuit if you:

(1) worked for any of the abowested stores atany timefrom November 2 2008 to the
present;

(2) were a normanagerial employee whgerformed worlcelated to the receipt, stocking, or
sale of merchandise, or general maintenance/cleanfithggstore; and

(3) were eithemot paid the minimum wage or worked more than 40 hours per week and
were not paid overtime amneanda-half timesyour regularhourly rate of pay for any
work performedn excess ofl0 hours per week.

2. To Join the Lawsuit and Be Represented by Plaintiff's Counsel

If you fit the description aboveg/ou mayjoin this lawsuit by completing the attached “Consent
to Join Lawsuit form and mailing it to the Court byanuary Z, 2012 at the following address:

Clerk of Court
United States District Court
Eastern District of New York
225 Cadman Plaza East
Brooklyn, NY 11201
Re: 10CV-5255(ERK)(LB)

If you fail to return the “Consent to Join Lawsuit” form to the Courtlaguary Z, 2012 you

may not be able to participate in this lawsuit. If you choospitothis lawsuit, you will be
bound by the judgment, whether it is favorable or unfavoralblgou join this lawsuif you may

be asked to give testimony and information about your work for defendants to help the Cour
decidewhether you are owed any money.

Plaintiff's counsel,Borelli & Associates and Valli Kane & Vagnini LLRre being paid on a
contingency fee basis, which means that if there is no recovery, there wil &igorney’s fee.

If there is a recovery, plaintiffsounselwill receive either a fee from the defendants and/or a
part of any settlement obtained or money judgment entered in favor of the phdtibthers
who optin. If you sgn and return the “Consent to Join Lawsddrm attached to this Notice,
you are agreeing to permit the attorney to make decisions on your behalfnoogcine
litigation, the méhod and manner of conducting this litigation, ancemterinto an agreement
with plaintiff's counsel conaming attorney’'s fees and costsHowever, the Courtetains
jurisdiction to determine the reasonaetiéss of any fee agreement entered into by plaintiffs with
counsel and to determine the adequacy of the plaintiff’'s counsel.

You may call Valli Kane & Vagnini LLP for furthanformation about this lawsuit. The toll free
phone number is (866) 441-2873.

3. To Join the Lawsuit and Not Be Represented by Plaintiff's Counsel

You may join this lawsuit by representing yourself or taining an attornegpf your own
choosing. To do so, you or your attorney must file the appropriate documents wWitlerthef
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Courtlisting the name and docket number of this case: Rosario v. Valentine Avenue Discount
Store Co., InG.10-CV-5255 (ERK)(LB). The address of the Court is: United Stdbestrict

Court for theEastern District of New York, 225 Cadman Plazast: Brooklyn, New York
11201.

4, To Not Participate in the Lawsuit

If you do not wish to be part of this lawsuit, you need not do anything. If you do nohgin t
lawsuit, you will not be part of the case in any way godwill not be bound by or affeéed by
the result, whether favorable or unfavorable. Your decision not to join this lawdubwéffect
your right to bring a similar case on your own in the future. However, claims ureéatr
Labor Standards Act must be brought within two yeandess the employer’s violation of the
law was “willful,” in which case the claims must be brought within three yearseoéltbged
violation.

5. No Retaliation Permitted

Defendantsre prohibited by law from taking any retaliatory action against arsppeincluding
a current employee, who joins this lawsuit.

24



CONSENT TO JOIN LAWSUIT
Rosario v. Valentine Avenue Discount Store Co., Inc.
10-CV-5255 (ERK)(LB)

| represent that | worked as a Amranagerial employee for one or more of the defendants in this
lawsuit at some time betwed&ovember 22008andthe presenandperformed work related to
the receipt, stocking, or sale of merchandise, or general maingiaaningof the store | was

not paid the minimum wagandbr | worked in excess of 40 hours per week and was not
properly compensated for overtime. | hereby consent to be a plaintiff irawseit named
Rosario v. Valentine Avenue Discount Store Co., Ihbereby consent to the prosecution of any
claims trat | may have under the Fair Labor Standards Act and New York Labordrawpaid
overtime, unpaid minimum wages, liquidated damages, attorney’s fees, costs, andliether re
against the defendants. | authorize Borelli & Associates and Valli Kane & MagdP, its
successors and assigns, to represent me in this case.

By signing and returning this consent fotmthe Court, | understand that | will be represented
by Borelli & Associates and Valli Kane & Vagnini LLP without prepaymdrdttorney’s feesl
understand that if plaintiffs are successful, costs expended by attorneys ohatfiyiefirst be
deducted fromany settlement or judgmergntered | understand that Borelli & Associates and
Valli Kane & Vagnini LLP may petition the Court for an am of fees and costs to be paid by
defendants on my behalf. | understand that the fees retained by the attathbgseither the
amount received from the defendants or a percentage of the total settlement@mjuagount
(including fees).

Dated Signature:

Name:

Address:

Phone:

MAIL THIS FORM BY JANUARY 27, 2012TO THE COURT
AT THE FOLLOWING ADDRESS:

Clerk of Court
United States District Court
Eastern District of New York
225 Cadman Plaza East
Brooklyn, NY 11201
Re: 10CV-5255(ERK)(LB)
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