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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

BARRY GLENN WILLIAMS, ) Case No. CV 00-10637 DOC

Petitioner,
DEATH PENALTY CASE
V.
. [REDACTED]
RON DAVIS’ _ .
Warden, California State Prison ORDER GRANTING HABEAS

at San Quentin,
) RELIEF CLAIMS 1(E), 6(B),
Respondent. )

") 11(E) AND 5(C)

The Court has conducted an evidentiary hearing regarding the proseg
misconduct claims set forth in the Court’'s December 10, 2013 Order, and has con
the post-hearing briefing submitted by the parties. Now, the Court issues the fol
Order.

FACTUAL AND PROCEDURAL BACKGROUND
l. Factual Background

Following a trial by jury, Petitioner was convicted of the first degree murd

Ron Davis is substituted for his predecessors as Warden of California State Prison
Quentin, pursuant to Federal Rule of Civil Procedure 25(d).
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Jerome Dunn. The sole special circumstance was that Petitioner had been prey
convicted of the June 16, 1981 murder of Donald Billingsley.

The charges against Petitioner originally arose out of two incidents: the sh
deaths of Billingsley in June 1981, and Dunn in March 1982. Petitioner was in
charged with Billingsley’s murder but the information for that crime was dismisseg
insufficiency of the evidence presented at the preliminary hearing. After the prose
filed a new complaint charging Petitioner with the Billingsley murder and adding ar|
charge for the Dunn murder, the California Supreme Court ordered that the trial cou
the two murder charges. Williams v. Superior Co86tCal. 3d 441, 446 (1984)A

Guilt Phase Trial

Prior to his trial for the Dunn murder, Petitioner was found guilty of one count o

degree murder for the death of Billingsley, as well as two counts of attempted murg
one count of conspiracy to commit murder. Petitioner was sentenced to 34 years t
state prison for the Billingsley murder. Petitioner’s trial for the Dunn murder commg
on October 16, 1985.

The principal witnesses against Petitioner were Patricia Lewis, an eyewitnes
Arthur Cox and John Gardner, two jailhouse informants who testified regarding Petiti
comments to them about the Dunn murder. At the time of Dunn’s murder, Petitiong
known as “Big Time,” was a member of the"8Street Family Bloods, a street gang
South Central Los Angeles. Its rival gang was the Crips, especially the Avalon (
Crips. Bloods wore red; Crips wore blue. On the morning of March 25, 1982, Pet
led a meeting of Bloods in order to “protect” the neighborhood from various Crips
was stated at the meeting that anyone who wanted to shoot rival gang members cou
and shoot.

On the afternoon of the same day, Marcellus Gray (deceased by the time 0

1 These facts are set forth in the Court’s December 10, 2013 Order and the California §
Court’s decision on direct appeal, set forth in People v. Willid®<Cal. 4th 153, 176-86 (1997).
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along with Kathleen Gurley, drove in Gray’s blue van to a Food Barn near the col
Rosecrans and Central. Gurley testified that around 6:30 p.m., Gray came running
market and recounted that his van had just been stolen from him at gunpoint
African-American men. Gurley and Gray returned home after reporting the theft
police.

Shortly after the van was stolen, it was driven towards the intersectioli ¢fl88e
and McKinley Avenue. When the van arrived at the intersection, Kenneth Hayes, 4

victim, Dunn, were riding on their bicycles. Both Hayes and Dunn associated w‘]‘h th

Grape Street Crips gang, and both were dressed in blue clothing, which was typical
gang members.

At that time, Lewis was a passenger in a station wagon driven by Jean Rivers
was stopped at the stop sign ol 88ace. Lewis identified Gray’s van as the one she
seen at that intersection, and described seeing two young men riding on their b
When the van began to turn, she looked at the driver, whom she identified as Pe
She saw that Petitioner had something shiny in the upper right side of his mouth, &
the occupants of the van were laughing. She also testified that as Dunn rode by, th
of the van said, “Let's gof ___ him up,” and that they drove to the place where Duf
stopped on his bicycle and spoke with Dunn. (Later, years after the trial cong
Petitioner discovered that Lewis’s testimony identifying the driver of station wagon &
Rivers was false; the true identity of this woman was Arlene McKay.)

As Hayes rode closer on his bicycle, he heard chattering and laughter, and ¢
within three or four feet of the driver’s door and could see the driver’'s hands on the
Then, a person’s hand and right arm came out of the van driver’'s window, hol
handgun, with the muzzle four or five inches from Dunn’s head. Hayes watched
shooter fired about four shots at Dunn, who fell from his bicycle after the first shot.
jumped and blood came from his mouth and nose. In all, the shooter fired five .38+
bullets into Dunn’s head and upper body, killing him.

Lewis testified that, as she watched the van, she leaned over and rolled dg
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driver’'s side window because she was “nosey.” Petitioner was wearing a dark jac
Lewis saw his hand come out through the driver’s side window of the van holding
At that point, Rivers drove the station wagon forward and Lewis heard three @
gunshots. Rivers then drove to Lewis’s home dhBace. Prior to entering her horm
Lewis saw the van again, and Curtis Thomas (aka Bongo) and Mark Williams were
van with Petitioner.

Less than an hour later, police recovered Gray’s van approximately four block
the scene of the shooting. Hayes identified it as the van from the shooting.

John Gardner testified that, at about 9:00 p.m. on the evening Dunn was shot,
Petitioner and Petitioner told him that he had taken a rival Crip member from “out
box” (gang jargon meaning that Petitioner had killed him). Gardner testified that Pet
stated that it was “Silky” he had killed, but muttered under his breath that the victis
actually “Bone” (Dunn’s gang name). Petitioner also discussed the murder aga
Gardner a week and a half later.
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Cox testified that, while he and Petitioner were in Los Angeles County Jail togethe

Petitioner told Cox that Blood gang member Thomas (aka Bongo), who was in the v
Petitioner when Dunn was killed, actually shot Dunn, but Petitioner had told him to
Petitioner also told Cox that all of the Crips in the jail were trying to “get” him for kil
Bone.

Following his arrest and prior to trial, Petitioner attempted to intimidate Lew
arranging for a fellow gang member, Mark Williams (no relation to Petitioner ang
known as “Snoop Dog”) to shoot at Lewis’s home while she and her family were i
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This shooting occurred on an evening in January 1983. Lewis was at home wjith h

husband and grandson, and 45 to 50 shots were discharged into the house. Lewis
the baby, crawled to safety in a back bedroom. Lewis had never experienced a
similar to this event and feared for her life. Consequently, she testified falsely
preliminary hearing that she did not know whose arm had held the gun that was
shoot Dunn.
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Kenneth Simmons, a former member of th& 8&eet Family Bloods, first testifie
that he did not remember having a conversation with Mark Williams, but later testifig
Williams had told him that Petitioner wanted Williams to scare “the lady B&8&et who
was going to court on him.” Specifically, Simmons testified that, on January 7,
Simmons was “getting high” with Williams and Williams told him that he and others
gone to “take care of some business” involving a witness who was testifying g
Petitioner, but it “wasn’t done right.” Simmons testified that Williams told him it
Petitioner who wanted this “business” taken care of and that the witness livetiStne&:.
However, Mark Williams testified and denied shooting at Lewis’'s house anc
conversation with Simmons regarding any shooting. Nevertheless, Williams admitt
he was a member of the'8Street Family Bloods at the time of the Dunn murder and
he knew Petitioner.

Petitioner's counsel presented an alibi defense that Petitioner was with J
Houston, the mother of his child, on the night of the murder and stayed overnight
home of Petitioner's aunt, Lena Bridges. Bridges testified that, on that night, sh
preparing to go to a cosmetics sales party and Petitioner and Houston stayed toge
night in one of the bedrooms of the house. Edward Sanchez, a private defense inve
testified that Houston told him these facts during an interview in August 1982. Hoy
Houston (née Jeanette Renee King), testified that her relationship with Petitioner e
October 1981, although she continued to see Petitioner after that. Houston further {
she did not recall seeing Petitioner on March 25, 1982, but remembered hearing
shooting that occurred that day. Houston also testified that she and Petitioner were
on the night after the shooting, but not on the night of the shooting. Bridges testifig
Petitioner and Houston were in her home together on the evening of March 25, 19§
also testified that Petitioner came out of the bedroom to take a call around 6:30 p
then reentered the bedroom. She last saw Petitioner and Houston around 7:30 to 7
when she was preparing to attend a cosmetics party. To corroborate this testime
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defense presented a receipt for cosmetics that were ordered by Bridges dated Miarch
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1982.

The defense also challenged the prosecution’s eyewitness testimony and offe
Shomer, a psychologist, as an expert on eyewitness identification. When que
hypothetically with factors about the night of the murder described in Lewis’s identifig

of Petitioner, Dr. Shomer opined that those factors might cause misidentification.

defense also presented Dr. Golden, a forensic dentist, who testified that approximat
eighth of the African-American male teenagers he had examined while workin
dentistry clinic had a stainless steel crown in the front of the mouth, like Petitioner.

In addition, Hayes testified that, on the evening of the murder, he had to steer
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the station wagon and noticed that there was a person sitting on the passenger side an

windows were foggy and rolled up.

Joe Lewis, Patricia Lewis’s husband, testified that Petitioner had been a menm
four to five years of a neighborhood youth “cadet corps” he had organized. As par
cadet corps, Petitioner had been in the Lewis’s backyard every day during that per
Lewis was sometimes there. Mr. Lewis maintained a photo album containing pictt
the cadets, and Mrs. Lewis, he was sure, had seen the album. Los Angeles Police [
Michael Mejia, an investigating officer, testified that he was shown the album and not
it contained Petitioner’s picture.

Los Angeles Police Officer Jerry Jones testified that, on the night Dunn was
Hayes told him that the van driver's hands were on the steering wheel and it \
passenger in the van who had extended his arm holding a gun.

Furthermore, the defense questioned the motives of the prosecution’s inft
witnesses, Arthur Cox and John Gardner. Mejia testified that Arthur Cox had sought
a deal for information,” and Petitioner had told Cox that Curtis Thomas had shot
although no charges were brought against Thomas. Moreover, Ernest Cox testif
when he was housed in the same cell in the Los Angeles County Jail with his b
Arthur Cox, he saw Arthur reading Petitioner’s preliminary hearing transcript. In adg
Ernest testified that Arthur told him that Arthur could receive a sentence of proQ
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instead of a prison term, on a robbery charge pending against him if he could
information that would help the District Attorney convict Petitioner in this case. B
further testified that Arthur told him that Arthur had only pretended to know some
about Petitioner’s case when speaking with Dgpustrict Attorney Jacobs and would ne
to “find something.” On cross-examination, the prosecution questioned Ernest if |
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testifying against his brother to avoid gang retaliation in Folsom prison where he we

serving a life sentence, although Ernest denied the allegation.

Defense counsel attempted to discredit Gardner in his cross-examinati
suggesting it was Gardner, rather than Petitioner, who said it was “Bone” (Dunn) w
been killed. Defense counsel also sought to expose Gardner’s motivation for tes
against Petitioner for benefits. Although Gardner testified that the only thing he re
was relocation for himself and his mother, he acknowledged that he only rece
sentence of eight days in jail when he pled guilty to a charge of possession of mariju
sale.

Finally, Petitioner attempted to cast doubt on the thoroughness of the invest
conducted into the available fingerprint evidence.

At the conclusion of the guilt phasgal, the jury found Petitioner guilty of firg
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degree murder of Dunn, and found true the allegations that he was a principal armed w

afirearm and he personally used a firearm in the commission of the offense. Subse
Petitioner admitted a prior murder special circumstance allegation in the Dunn cas
B. Penalty Phase Trial

At the penalty trial, the prosecoti submitted evidence regarding Petitiong
involvement in a shooting at a church carnival (cakewalk incident), through the test

of Karry Island (aka, Kerry Island), Mary Nixon, Barbara Nixon, and Deontray Turner}

prosecution’s evidence showed that Petitioner was the leader of the attack, and the
fired the first shot and yelled, “This is Neighborhood Family BlodtiS®®8eet.” There werg¢
criminal charges filed against Petitioner in connection with this incident, but thg
ultimately was not prosecuted.
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In addition, the prosecution submitted evidence regarding the Billingsley mur
Green Meadow Park through the testimony of Arthur Cox and eyewitnesses, includi
Stoneham. Arthur Cox also testified that he attended a meeting at Margot Bridges’
in June 1981, which wastanded by seven or eight'8Street Family Bloods and led
Petitioner and Junior Bridges. The purpose of the meeting was to plan a shootin
members of the Green Meadows Park Boys gang and the Avalon Garden Crips
Green Meadows Park. Petitioner selected a .357-caliber handgun to use from shotg
handguns laid out on the floor at the meeting. TWeye planning to go to the park in
blue Cadillac belonging to a fellow gang member known as “Hang Bang.”

Stoneham testified that she had known Petitioner since elementary school and

der ii
ng L
5 hot

) of

gang
juns

work

as a pool attendant at Green Meadows Park. In addition, she testified that she saw a

Cadillac, which she recognized from the neighborhood, that belonged to“Bang.” F
ten minutes later, Stoneham saw Petitioner and one other person walk towards th

Carol Freeman testified that she was among a group of about 10 people arg
outdoor stage at Green Meadows Park that night, and no one had weapons. |
testified that she saw Petitioner and one other person shooting at a group of peoy
behind nearby bushes. Specifically, she described how Petitioner fired through a ga
bushes. Carol Freeman and Anthony Debose sustained shooting injuries, and Bil
was killed by a bullet that Petitioner’'s weapon was capable of firing.

Arthur Cox testified that he went back to Margot Bridges’s house after Billing
had been shot, and Petitioner and others were there discussing what had happened
night at Green Meadows Park. Petitioner said he did not shoot the person who di
a shotgun wound, as he had been carrying a .357-caliber weapon.

In addition, the prosecution entered into evidence a certified copy of Petitic
guilty plea in connection with a charge of possessing a handmade “shank” while he
Los Angeles County Jail awaiting trial.

In Petitioner’s defense at the penalty phase, Petitioner’s aunt, Lena Bridges t
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that Petitioner’'s mother had abandoned him when he was three days old and Petitic
raised by Bridges and Petitioner's grandmother. Various residents of Petiti
neighborhood testified that Petitioner was a person of good character and did not
the death penalty.

Petitioner’s wife, Dawn Williams, testified that they had known each other for
than five years and they were married while Petitioner was in custody. She testified
married him because she loved him and liked the way he understands people and
hearted. She did not believe he should receive the death penalty.

Joe Lewis, Patricia Lewis’s husband, testified that he ran a youth community
called the Southeast Cadet Corps in 1967 after the Watts riots. It was a quasi-
group, teaching only discipline and control, not weaponry. The members drilled fiv
a week, and Petitioner was a member of the Cadet Corps until he became a gang
Mr. Lewis testified that Petitioner was one of the better boys in the group, moving
“private” to “second lieutenant.” In order to achieve such a promotion, a cadet was reg
to have recommendation letters from teachers and people in the neighborhood.

Jeanette Houston was the mother of Petitioner’s son, Damien, who was five yg
at the time of trial. When she was eight months’ pregnant with Damien, Houston wji
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by a Crip gang member. Even though he had been shot, Petitioner had tried to protect |

Finally, Petitioner testified at the end oktpenalty phase. He testified that 1
weapon he possessed in jail was for his protection because he had been placed i
section. He further testified that he was not the shooter at the cakewalk incident, a
he could not recall where he had been on the day the incident occurred. He voluntar
to the police station when he learned the police were looking for him in connection w
incident and spent 12 days in custody. He had ongoing disputes with Karry Is
principal witness against him in the cakewalk incident, because Island originally had
Petitioner and his friends to become Crips.

In addition, Petitioner testified that he dropped out of the Bloods when his so
born. Petitioner worked to support his son and often spent time with him. Pet

9

he

nacC
thou
i1y we
th th
and,
vant

n Wa
tione




© 0O N o o B~ w N P

N RN N N N NNNMNNDNR R P PR B R B R R
w ~N o U0~ W N FBP O © 0 N O 00 M W N B O

testified that items the police had taken from his home indicating gang membersh
1980 were simply relics of his past gang association.

Margaret Bennett, a clinical psychologist, testified that she had evaluated Pe;
and her tests and interviews were not consistent with the charges against him. She
that Petitioner did not appear to have the “personality structures” or “levels of viole
anger” to indicate his capability to commit the murders with which he was chargeq
could only explain Petitioner's behavior as resulting from his long-term associatiot
gangs. Although she acknowledged that gang involvement in prison would enhance
that an inmate would be violent, she did not anticipate that Petitioner would be vio
hostile in prison.

After the penalty trial, Petitioner was sentenced to death on July 11, 1986.

Il.  Procedural Background

On appeal, the California Supreme Court affirmed Petitioner’s conviction
sentence. Williamsl6 Cal. 4th 153. Shortly thereafter, the United States Supreme
denied certiorari._Williams v. Californi®22 U.S. 1150 (1998). Petitioner filed his fi
state habeas petition on November 21, 1995, which the California Supreme Court
on September 18, 2000.

p aft

ition
testi
nce (
|. St
N Wit
ther
lent

anc
Coul

st
deni

This case commenced on January 4, 2000, when Petitioner filed his request f

counsel. On September 18, 2001, Petitioner filed his initial Petition. On that same
also filed an exhaustion petition in the California Supreme Court. On March 7,
Respondent filed a motion to dismiss the Petition and, on April 5, 2002, Petitioner
motion to stay the federal proceedings pending resolution of state habeas procee(
an October 10, 2002 Order, the Court granted a stay of the federal litigation.
Following the denial of Petitioner’'s exhaustion petition in state court, procee
resumed in this Court and Petitioner’s First Amended Petition (FAP) was deemed {
of December 23, 20083. Respondent filed an Answer on May 13, 2004. Therea

2 The 2001 exhaustion petition presented the same claims set forth in the FAP. (FA
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Respondent filed a Motion to Dismiss various claims on the grounds that they

[ wel

procedurally defaulted, and the Court issued an order striking it without prejudice o

February 15, 2007. On December 26, 2007, the Court granted discovery of the agre
items set forth in the parties’ Joint Stipulation and, on February 19, 2008, resol\
remaining discovery disputes.

On July 31, 2009, Petitioner filed the Motion for Evidentiary Hearing (MEH),
this briefing closed on January 28, 2010. The MEH briefing was based in part on dig
taken during these federal habeas proceedings. While the MEH was under submis
Supreme Court issued opinions_in Cullen v. Pinhgl&@®8 U.S. 170 (2011), and Walk
v. Martin, 562 U.S. 307 (2011). The Court then directed the parties to brief any i
these decisions might have on the MEH. In a March 6, 2012 Order, the Court r¢
Petitioner’s arguments that Pinholskerd no impact on his entitlement to an evident

hearing and, instead, found that an evidentiary hearing should not be granted
Petitioner satisfied 28 U.S.C. § 2254(d) based solely on the state court record. (M
2012 Order at 12.) In addition, the Court denied Petitioner’s ineffective assistance
and juror-related claims, and directed the parties to brief the merits on the record t
before the California Supreme Court as to all other claims on which Petitioner sou
evidentiary hearing._(Icht 69.) On December 10, 2013, the Court issued an order gri
discovery and an evidentiary hearing as to certain prosecutorial misconduct clain
denying the remaining claims.
lll. Evidentiary Hearing, March 12, 2015 through April 30, 2015
On March 12, 2015, an evidentiary hearing as to certain prosecutorial (

commenced. John Gardner testified regarding his involvement in Petitioner’s trial,
health was poor he did not have a good memory. (March 12, 2015 Reporter’s Tra
(RT) Vol. 1 at 1-83, 259-63.)

Dr. Beth Chrisman testified as a handwriting expert and compared Vi
handwriting exemplars in order to determine the author of several documents. (M3
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2015 RT Vol. 1 at 104-15.) The parties stipulated that Dr. Chrisman’s direct examinatio
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could proceed through her report.

Mark Hammond, a paralegal from the Office of the Federal Public Defender (
testified that he had reviewed trial counsel’s files and testified as to whether (¢
documents were contained in those files. (March 12,2015 RT Vol. 1 at 116-30.) Har
further testified about his participation in a crime scene reconstruction that was con
on March 25, 2014, the same day and time as the Dunn murdeat 1RD-38.) A videg
was played of the crime scene reconstruction.aflti38.) In addition, Bob Snook testifig
regarding the creation of the crime scene reconstruction videcat 181-75.)

Frank Ferguson testified regarding his interview of Cox in June 1994 while h
working with the ACLU representing Petitioner in his state habeas proceedings. (M
2015 RT Vol. 1 188-207.)

Alvin Henley, a retired Los Angeles County Deputy Sheriff who worked at the
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Angeles Central Jail from 1981 to 1992, testified regarding the jail's practices of pjacin

informants within the jail. (March 12, 2015 RT Vol. 1 213-53.)

James Jacobs, a former Deputy District Attorney testified. (March 12, 2015R
2 at 284-319.)

Alexandra Natapoff, a professor at Loyola Law School, testified about the mis
jailhouse informants in the Los Angeles County Jail system during the 1980s. (Ma
2015 RT Vol. 2 at 319-64.)

At the conclusion of proceedings on March 12, 2015, the Court issued a
warrant for Arthur Cox, who failed to appear at the hearing after being subpoenac
officer for the United States Marshall Service located Arthur Cox and Cox agreed to
in Court to testify. Consequently, the evidentiary hearing resumed on April 23, 20!
the purpose of obtaining Cox’s testimony. (April 23, 2015 RT at 9-83.)

On April 30, 2015, the evidentiary hearing continued. John Hammond againte
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regarding his interview of Arthur Cox and his draft of a declaration summarizing the

interview that Cox signed in June 2001. (April 30, 2015 RT Vol. 1 at 7-34.)
James Jacobs again testified regarding the use of Arthur Cox as an informatr
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Dunn murder case. (April 30, 2015 RT Vol. 1 at 34-170.)

Carmen Trutanich testified regarding his prosecution of Petitioner in the
murder case, as well as the investigation of the second eyewitness (Arlene McKay, ¢
Rivers) in the car with Patricia Lewis and the use of John Gardner and Arthur (
informants. (April 30, 2015 RT Vol. 1 RT at 170-212; April 30, 2015 RT Vol. 2 at 4
April 30, 2015 RT Vol.3 at 4-45.)

Jim Bell, an investigator for the District Attorney’s Office, testified regarding
investigation of witnesses in connection with Petitioner’s trial. (April 30, 2015 RT \
at 46-78.)

Joe Holmes, a retired Los Angeles Deputy Sheriff's investigator, testified rega
his discussions with John Gardner and the use of Gardner as an informant in th
murder case. (April 30, 2015 RT Vol. 3 at 79 -124.)

IV. Post-Evidentiary Hearing Briefing

Following the evidentiary hearing, Petitioner's Post-Hearing Brief was file
September 14, 2015; Respondent’s Post-Hearing Evidentiary Hearing Brief was f
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October 12, 2015; and the Reply in Support of Petitioner’s Post-Hearing Brief was filed o

October 26, 2015. In addition, on September 14, 2015, Petitioner filed a Motion for

to Expand the Record Pursuant to Habeas Rule 7; on October 30, 2015, Respond

an Opposition To Petitioner’'s Motion to Expand the Record Pursuant to Habeas

(MTE); and on November 13, 2015, Petitioner filed a Reply. On November 17, 201

Court granted the MTE in part and denied it in part.
DISCUSSION

l. Standards

The amendments to 28 U.S.C. § 2254 effected by the Anti-Terrorism and EZﬁCtiv

Death Penalty Act of 1996 (AEDPA) govern the FAP, because this case was filed
effective date of that statute. Woodford v. Gar¢&38 U.S. 202, 210 (2003). Under t
AEDPA, a state prisoner whose claim has been “adjudicated on the merits” cannof

federal habeas relief unless that adjudication: “(1) resulted in a decision that was ¢
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to, or involved an unreasonable application of, clearly established Federal I
determined by the Supreme Court of the United States; or (2) resulted in a decision {
based on an unreasonable determination of the facts in light of the evidence present
State court proceeding.” 28 U.S.C. § 2254(d)(1) and (2). Because Petitioner’s claim
FAP were adjudicated on the merits, he was required to satisfy either § 2254(d)(
2254(d)(2) in order to obtain relief in this case.

As set forth in the December 10, 2013 Order, for the claims that Peti
demonstrated a violation of either § 2254(d)(1) and/or 8 2254(d)(2) on the basis
record that was before the state court, the Court granted an evidentiary hearing. (D¢
10, 2013 Order at 69-70); SPenholster 131 S. Ct. at 1400 (holding that a district cg
must make the § 2254(d) determination prior to eliciting further evidence at an evids

hearing, because *“evidence introduced in federal court has no bearing on § 22f
review.”).

Now, in rendering the following decision, the Court reviews de novo the evic
elicited through discovery and at the evidentiary hearing in these proceedings ar
longer constrained by the limitations imposed by § 2254(d). Frantz v. FE843k.3d 724
737 (9th Cir. 2008) (“In sum, where the analysis on federal habeas, in whateve

conducted, results in the conclusion that § 2254(d)(1) is satisfied, then federal habeg
must review the substantive constitutionality of the state custody de novo.”); See alg
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Williams v. Woodford 859 F. Supp. 2d 1154, 1161 (E.D.Cal. 2012) (Kozinski, J., sitting

by designation).
Il. Prosecutorial Misconduct

In these proceedings, the Court must determine whether Petitioner has estz
certain prosecutorial misconduct claims that he alleges pursuant to Napue v, B@ig
U.S. 264, 269 (1959), and Brady v. MarylaBd3 U.S. 83 (1963).

\blist
is

In Napue the Supreme Court held that a prosecutor’s knowing presentation of fals

evidence violates a defendant’s right to due process. NaPpO&J.S. at 269; United Stat

v. Agurs 427 U.S. 97, 120-21 (1976). “[T]he knowing use of false testimony to ob
14
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conviction violates due process regardless of whether the prosecutor solicited tf
testimony or merely allowed it to go uncorrected when it appeared.” United St4
Bagley, 473 U.S. 667, 679 n.8 (1985). In order to prevail on a Nalau®, a petitionel
must demonstrate that: (1) the testimony or evidence was actually false; (2) the pros

knew or should have known that the testimony or evidence was actually false; and
false testimony was “material.”_Hayes v. Brqva®99 F.3d 972, 984 (9th Cir. 2005) (
banc) (quoting United States v. Zuno-Ar889 F.3d 886, 889 (9th Cir. 2003)).

e fa
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D

In Brady, the Supreme Court held that “the suppression by the prosecution c

evidence favorable to an accused upon request violates due process where the e\
material either to guilt or to punishment, irrespective of the good faith or bad faith
prosecution.” 373 U.S. at87. “There are three components of a truevgyidiypn: The
evidence at issue must be favorable to the accused, either because it is exculp

iden
of th

Atory

because it is impeaching; that evidence must have been suppressed by the State, e

wilfully or inadvertently; and prejudice must have ensued.” Strickler v. Gré@ieJ.S.
263, 281-82 (1999).

In order to assess their materiality, Napad Bradyiolations should be considerg
collectively. Jackson v. Brow®13 F.3d 1057, 1071 (9th Cir. 2008) (stating that cg
should evaluate the “cumulative effect of the prosecutorial errors for purposes of mat
separately and at the end of the discussion.”) (citing Kyles v. Whiley/U.S. 419, 43¢

n.10 (1995)) (internal quotation marks omitted). Specifically, Nagoars should bé

considered collectively first._ Jacksdhl3 F.3d at 1076. If the Nape@erors are no

material standing alone, the Court must consider the Napdi8radyerrors together an

determine whether “there is a reasonable probability that, but for counsel’s unprofe

errors, the result of the proceeding would have been different.” 1d.

[ll.  Prosecutorial Misconduct Claims in connection with John Gardner’s Testimony
In the December 10, 2013 Order, the Court found that Petitioner had demon

a violation of § 2254(d) and was entitled to explore at an evidentiary hearing his

allegations in Claims 1(B), 4(B) and (E), and 11(E) pertaining to Gardner’s test
15
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implicating Petitioner in the Dunn murder and additional benefits Gardner receiy
connection with a robbery(December 10, 2013 Order at 27.) In addition, the C

yed |
ourt

allowed Petitioner to explore allegations as to whether Gardner received drug rehabjlitati

from the prosecution as an additional benefit for providing testimony.at(i7 (citing
Townsend 372 U.S. at 318).) The Court further found that Petitioner was entitl
explore at an evidentiary hearing his Bratlggations regarding Gardner’s false testimg
and additional benefits, as well as his Bradlggations that the prosecution “coachg
Gardner’s testimony. (December 10, 2013 Order at 52-53.)

Prior to trial, on Mach 25, 1985, the prosecution videotaped Gardner’s staten
Deputy Holmes and Gardner also signed a written statement implicating Petitione
Dunn murder. (Pet.’s Evid H'g Ex. 78.) At trial, Gardner testified that he saw Peti

2d tc
DNy
pd”

hent
Fin tl
lione

on the evening after the Dunn murder around 9:00 p.m. and a week and a half later, ¢

Petitioner told him on both occasions that he “took someone out of the box” -- a stre
meaning that he had killed someone. (RT at 7035-38.) Gardner testified that Pe
identified this person as “Silky” but later said under his breath that it was “Bone.” (
7039-40.) Gardner further testified that the only benefit provided to him by
enforcement in exchange for testifying against Petitioner was “relocation”of Gardn
his mother from Compton to another location. (RT at 7046, 7070.)

On cross-examination, Gardner testified that he had told Holmes abo
participation in a burglary or robbery of a bakery occurring on the same day as thg
murder, but he was never charged or prosecuted for that crime. (RT at 7064-67.)
asked if it was a “favor” from Holmes, Gardner responded “[c]all it what you want.”
at 7066.) In his closing argument, defense counsel reminded the jury that Gardner
family were relocated, and that the record supported further inferences that Gard
received favorable treatment from law enforcement in connection with his mar
conviction and robbery for testifying against Petitioner. (RT at 8274, 8340.)

In these federal habeas proceedings, Petitioner supported this claim w
following evidence: 1995 State Pet., Ex. 158 (May 11, 1994 Declaration by G
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stating that: as part of his agreement to testify against Petitioner, a robbery case ags
was not prosecuted; Gardner never heard Petitioner say that he was responsible fq
anyone; Gardner was relocated along with his family to public housing as part
agreement to testify and Detective Bell bought him $300 worth of groceries and p
mover’s fee; and Gardner received a check for $400 to $500 after he testified); 199
Pet., Ex. 165 (handwritten note stating: “Patricia Lewis, 884 'E.15% CA, Wed. Noon,
Re-locate + Dry-out program, Dry-out cocke program, B.B. Baby-Boy [Gardner’s
name], Withers Assistance”); and FAP, Ex. 18 (July 24, 2001 Declaration sign
Gardner stating that: “Trutanich basically told me that either Barry was going to do i
the murder or | was going to do time for the robbery”; Gardner agreed to testify g
Petitioner and “Trutanich and his people coached me and told me what to say on th
even though “I have never heard Barry Williams say that he was responsible for
anyone”; “l am absolutely certain that Barry Williams was not part of [the] group” of B
gang members who went to the Green Meadows Park on the night Billingsley was
and Junior Bridges came to the home of the Moody family on the night Dunn was Kkill
had a recently-fired gun that he wanted hidden and was never found.)

In addition, Petitioner deposed Gardner in this case in 2008. In his depo
Gardner testified that Holmes initially approached him in connection with a murde
then he met with Holmes, Bell, and Trutanich. (Resp.’s Evid. H'g Ex. 2 (Gardner De
14-15).) Gardner stated that, in exchange for his testimony, these men offers
“[r]elocation, a drug program and no jail time” in connection with a robbery for whig
faced up to five years in prison. (klt.16.) Gardner stated that the officers told him
they wanted him to specifically testify that “Barry was the one who did the shooting.’
Prior to that, Gardner had not told these men or anyone else that Petitioner was res
for shooting Dunn. (1. Gardner further said that Bell and Trutanich told him “how to
what happened that didn’'t happen.”_@.18.) His testimony at trial that Petitioner t(
Gardner that he had shot Dunn was not truthful. ai@2.) After Gardner found out abg
the verdict, he tried to call the prosecutor to tell him that he had lied but nothing waj
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(Id. at 23-24.) Gardner remembered being approached by the ACLU and sig
declaration stating that his trial testimony was not truthful because he wanted
everything straight” and “make everything right.” @41-42.) Gardner also remembe
signing a similar declaration in 2001, stating that he wanted to “set the record straig
that he was “coached” and “lied” at Petitioner’s trial. @t47.)

At the evidentiary hearing on March 12, 2015, Gardner testified that his heal
poor and he was taking numerous medications which impacted his memory. (Ma

ning
o “s
red

ht” al

h we
rch 1

2015 RT Vol. 1 at 15-16.) He did not recall testifying at Petitioner’s trial in 1986, nor tha

he was facing charges for any crimes at that time. a{ld9-20, 56.) He did not reca
having previously been in counseling for a drug problem.afl83.) However, Gardnég
testified that he smoked “sherm” (PCP) daily in 1985. #&kd28.) Despite counsel
attempts to refresh his recollection by showing Gardner his deposition testimony, G
did not have any independent recollection of his statements to law enforcement in 1
substance of his testimony at Petitioner’s trial, the Dunn murder, his 1994 declara

any statements that he had made indicating that his trial testimony was not trae5g#d.

60, 64, 80.) Gardner recalled Petitioner, and remembered that Petitioner was a
of the Bloods street gang, but did not recall whether he told law enforcement that
Petitioner with a gun._(Icat 76.) Gardner recalled that he moved, but does not rems
being in protective custody._ (ldt 69.) Gardner did not recall being an informant
Deputy Holmes in other cases. (&d.77.)

Kevin Fletcher testified at the evidentiary hearing that he knew Gardner grow
as “Baby Boy,” and they had similar friends. (March 12, 2015 RT Vol. 1 at 92

I
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ardn
D85, |
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—
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ngu
-93))

Although Gardner had stated that Fletcher was present when Petitioner told Gardner tha

shot Bone, Fletcher testified that Petitioner had never said anything to that effeat.
94.) In March 1982, Fletcher was 12 years old and affiliated with the Bloodsit 96..)
Petitioner was over 18 years old at that time.) (Id.

Jim Bell testified that he did not remember much about this case due to the f
of time. (April 30, 2015 RT Vol. 3 at 59.) He recalled that drug rehabilitation for Ga
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was something that might have been discussed prior to Petitioner’s trisdt §l)

Joe Holmes, a retired Los Angeles County Deputy Sheriff, testified regardif
investigation of the Dunn murder and his interviews with Gardner. (April 30, 2015 R
3at79-124.) Holmes recalled that Gardner was a reliable informant who was affiliatg
the 84 Swans (Bloods) street gang and, between 1983 and 1984, Gardner had

Holmes 25 pieces of information that led to 15 search warrantsat @d, 87.) Atthe tim¢

the Holmes contacted Gardner regarding information on the Dunn murder in 1985, t

recalled that Gardner was on probation for a marijuana violationat(81.-83.) Holmes

spoke to Gardner’s probation officer about Gardner’s assistance, but Holmes neve
any inducements or promises in connection with Gardner’s assistance with thg
murder. (Id) Holmes recalled that Gardner had committed a marijuana violation ar
broken into a bakery to steal pies, cakes, and drinks in 1982at @9.) Holmes neve
knew Gardner to be a drug user. @t97.)

When counsel questioned Holmes about the videotaped interview on March 25
Holmes testified that no one else was present during the videotaped interview with G
aside from the videographer. (April 30, 2015 RT Vol. 3RT at 114, 116.) Neverthel
a tape of this interview, there is a knock on the door and Trutanich’s name is heaat
114-15.) Despite the fact that the video shows that Holmes looks away from the
to read something and Holmes'’s statement to Cox in the video appears to be the inst
written in a note identified to be Trutanich’s handwriting by Dr. Chrisman, Holmes tes
that he did not remember being handed any notesat(idl5-16.) Although a transcri
of Gardner’s interview with the prosecution team identifies Trutanich as present, H
did not recall it. (Idat 114-16.)

In determining this claim, a pivotal issue is whether the Court should credit Gar
statements in his 1994 and 2001 declarations and Gardner’'s 2008 deposition te
recanting his trial testimony that Petitioner admitted the Dunn murder to him and h
testimony that he received nothing aside from relocation as a benefit in exchange
testimony. Generally, recanted testimony is viewed with suspicion. Se ertv.
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Wainwright 468 U.S. 1231, 1233, 105 S. Ct. 34, 36 (1984) (Brennan, J., dissentin
denial of certiorari and stating “Recantation testimony is properly viewed with
suspicion”);_United States v. Leibowit219 F.2d 482, 483 (7th Cir. 1990) (“Judges vi
recantation dimly”).

A. Napue Claims pertaining to Gardner

Here, Petitioner cannot establish that the prosecution knowingly elicited
testimony from Gardner in violation of Napulgloreover, Petitioner has not met the he
burden to show that Gardner ever effectively recanted his trial testimony implig
Petitioner in the Dunn murder. Gardner’s testimony at trial was subjected to thc
cross-examination and was consistent with his March 25, 1985 videotaped and
statements. (Pet.’s Evid. H'g Ex. 77; Resp.’s Evid H'g Ex. 3.) Furthermore, Gary

y fro
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ew

fals
vy
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DrouC
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testimony at the evidentiary hearing that he had no independent memory of testifying

Petitioner’s trial provides no basis to conclude that Gardner’s trial testimony impli
Petitioner was false.

Aside from relocation, the evidence does not establish that Gardner re
additional benefits from the prosecution in connection with a bakery robt
Respondent’s point is well-founded that, aside from Gardner’s statements, Petition

to present any evidence showing Gardner’s involvement in a robbery of a bakery.

petty theft of baked goods and drinks described by Gardner was likely never report
because it occurred three years before Gardner spoke with Holmes, the statute of i
had probably expired. Sé&&al. Penal Code § 802(a) (stating generally that the staty

3 To the extent that Holmes testified at the evidentiary hearing that Trutanich was not
during the March 25, 1985 videotaped interview with Gardner and that Holmes did not read a note |
by Trutanich stating that Gardner was not promised anything in exchange for his testimony, H
testimony was not credible, (See aResp.’s Post-Evid. H'g Br. at 17 n.24 (conceding Trutanich
present and citing RT 7177 (Holmes’s trial testimony that Trutanich was present at the begin
Gardner’s interview)).) Although it would be unusual for Trutanich as the prosecutor in Petitioner
to participate and/or be present at this interview, it would not have been improper. Thus, H
testimony on this point does not impact the Court’s conclusion as to whether Petitioner’scNapy
based on Gardner’s testimony is meritorious.
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limitations for crimes not punishable by death or imprisonment is one year). Mor
Holmes testified that he reported the robbery to the appropriate authorities and
aware that a case was ever brought againgtr@a (April 30, 2015 RT Vol. 3 at 89.)

eove
\Vas |
n

any event, the testimony from Holmes at trial and the evidentiary hearing further confirrr

that Gardner was a seasoned informant with an obvious motive to testify in view
probable need for the relocation he received in exchange for testifying against Pef
Gardner’s trial testimony reiterating the statements that Gardner provided t
enforcement three years following Dunn’s murder was not significantly persuasive b
and mostly served to corroborate the more compelling evidence provided by Lew
Cox. To the extent that there is some evidence that the prosecution helped Gardn
assistance with a drug problem, it appears to be nothing more than minimal asg
routinely by the prosecution provided in order to ensure Gardner’s testimony at Petit
trial. Thus, Petitioner is not entitled to relief on these allegations.
B.  Brady Claims pertaining to Gardner

For the reasons set forth above, the Court finds that Petitioner cannot demon
violation of Bradyin connection with his allegations pertaining to Gardner. The evid
elicited at the evidentiary hearing failed to establish that Gardner received add
benefits in connection with a bakery robbery or drug rehabilitation. Furthermor
evidence does not support Petitioner’s allegation that Gardner’s testimony was “co
by the prosecution. Accordingly, no relief is warranted as to the allegations th
prosecution withheld material information pertaining Gardner’s testimony.

Accordingly, the allegations in Claims 1(B), 4(B) and (E), and 11(E) are den
I\VV. Prosecutorial Misconduct Claims in connection with Arthur Cox’s Testimony

In the December 10, 2013 Order, the Court granted an evidentiary hearing b:
Petitioner's_Napuellegations set forth in Claims 5(F) and 11(E) that Cox was ¢
immunity for the Billingsley murder._(S&&cember 10, 2013 Order at 30.) The Court
granted an evidentiary hearing on Petitioner’s Naglegations set forth in Claims 1(C
5, and 11(E) pertaining to Cox’s false testimony implicating Petitioner in the Dunn m
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additional benefits Cox received in connection with a marijuana violation, and the
testimony presented at the pre-trial Massiehring on Cox’s testimony. (ldt 32.) In

addition, the Court granted an evidentiary hearing based on Petitioner’seegghtions
in Claim 5(F) that Cox was provided additional benefits by the prosecution. (Decem
2013 Order at 55-56 (citing Milke v. Ryaril 1 F.3d 998, 1008 (9th Cir. 2013)he Court
further allowed Petitioner to explore at an evidentiary hearing his Babelyations in

 fals

Der 1

Claim 1(C) and Claim 5 pertaining to the prosecution’s failure to disclose that it “coachec

Cox’s testimony. (ldat 56.)

At trial, Cox testified that, several months after he was incarcerated for a rc
charge, Cox spoke to Petitioner, and Petitioner said that Curtis Thomas had shot
(Dunn) after Petitioner had told him to do so. (RT at 7284, 7301.) Cox also testifie
Petitioner said that he was having someone shoot one of the witnesses. (RT at 72§
stated that the only benefit he received for testifying against Petitioner was relocat
probation on the robbery charge (for which he had faced about 7 years), and he had
less than $500 for his relocation expenses. (RT at 7301, 7304, 7307-08.)

A. Napue Claim based on False Testimgrimplicating Petitioner in the Dunn

murder and regarding an Undisclosed Deal Given to Cox in connectio

with the Billingsley Murder

In his state habeas proceedings, Petitioner presented the following evide
support of this claim: 2001 State Pet., Ex. 10 (August 18, 2001 Declaration fron
Hammond, an investigator with the FPD, stating that Cox told Hammond that: (1) O
District Attorney Jacobs had approached Cox and threatened to prosecute hin
accessory to the murder of Billingsley, which could result in a 15-25 year sentencse
consecutive with the time Cox would receive for his then-pending robbery charge,
Cox agreed to testify against Petitioner; and (2) Jacobs offered Cox immunity regarg
Billingsley murder and a cash payment for his testimony); and 2001 State Pet.,
(handwritten declaration dated July 31, 2001, signed by Cox, stating that the [
Attorney initially approached him regarding the Billingsley murder and offered
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immunity if he testified against Petitioner, and further stating that “I lied on the
against [Petitioner] because | didn’'t want to do the 25 years which would hay
concurrently with my armed robbery case.”).

In his 2008 deposition, Cox testified that Detective Mejia contacted him :
testifying against Petitioner while Cox was in the Los Angeles County Jail. (Pet.’s
H'g Ex. 118 at 12-13.) Cox testified that the police told him that they could charge (
an accessory before and after the fact in connection with Billingsley’s murder, such
would face 25 years for the accessory charge in addition to the time Cox would recs
his armed robbery._(lcit 13, 18-19.) Cox testified that he could not remember wh
Petitioner told him that he killed “Bone” (Dunn)._(lak 23-24.) He also testified that
could not remember whether Petitioner told him that he had plotted to have a witne
(Id. at 26.) He testified that he remembered that Mejia and Jacobs came to talk to hi
the Dunn murder in the Los Angeles County Jail, but he did not remember giving are
statement in connection with the Dunn murder. &td27-29.)

At the evidentiary hearing, Cox testified that recently was homeless and had |
drug rehabilitation, and his prior drug and alcohol abuse have impacted his memory
23,2015 RT at 11-12.) In addition, he testified that he had cancer and HIV, and hac
of medications” which have caused him not to be able to remember things as well a
several years ago._ ()d.Cox testified at evidentiary hearing that he testified truthf
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against Petitioner at Petitioner’s trial. (|t 13-14, 41.) Cox did not recall his 2008

deposition or his 2001 declaration. @39.) When shown a 2001 declaration stating
he did not testify truthfully at Petitioner’s trial, Cox said that it was not accuratet 4l.)
Although Cox agreed that he signed this declaration, Cox explained that “they’re |
words” because the declaration was written by someone elsat Til) After refreshing
his memory with his 2008 deposition, Cox testified that he thought that law enforc

that

not v

)
emel

would have been able to charge him with “accessory after the fact” for the Billingsle

murder when they first questioned Cox. @&i.36.) When questioned about what law

enforcement asked Cox about the Dunn murder in 1982, Cox testified that “they kne
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| knew.” (Id.at 38.) Cox testified that he had been living on the street prior to therti

ial

the Dunn murderand that he had been housed in a motel and provided food during the tri

(Id. at 47.)
Jim Jacobs, who was the prosecutor investigating the Dunn and Billingsley m
prior to Trutanich’s involvement, testified at the evidentiary hearing that he interviewe

urde
dCo

and determined that Cox was “the fly on the wall” but was not an accessory or participa

in the Billingsley murder. (April 30, 2015 RT at 49.) Jacobs testified that he told
during the July 1982 meeting at the Los Angeles County Jail that, if Cox had be
planning meeting, “now is the time to come clean.” &db2.) However, Jacobs testifi

that Cox never asked for immunity and Jacobs never offered it at this meeting. (Id.

Co
PN al
d

(D

Frank Ferguson testified regarding his interview of Cox in June 1994 while he wa

working at the ACLU, which represented Petitioner in his state habeas proceedings.
12, 2015 RT at 189.) Ferguson testified that he interviewed Cox regarding his tes
at Petitioner’s trial. (Id.Specifically, Cox told Ferguson that law enforcement had told
that he would receive prosecutorial immunity for the Billingsley murder in exchang
providing testimony in the Dunn murder case. &dl98.) Ferguson drafted a declarat
after meeting with Cox._(ldat 205.)

Hammond, an investigator with the FPD, testified that he met with Cox @
apartment in 2001. (March 12, 2015 RT Vol. 1 at 209-10.) Although Cox “rambled
during the interview, Hammond could understand him and Cox appeared sola¢2{&l)

Trutanich testified that Cox had been housed in a motel during the trial fq
purpose of “keep[ing] him alive to testify.” (April 30, 2015 RT Vol. 2 at 78.) Whats
money had been given to Cox was for meals and not a substantial amoQnOn(lguly
15, 1982, when Mejia and Jacobs met with Cox and recorded his statement, Trutar
not involved in the case; Trutanich was not transferred to “hardcore” gang prose(
until 1983. (Id.at 42.)

Here, Petitioner has not shown a Nayioé&ation based on these allegations. Sim|
to Petitioner’s allegations regarding Gardner, Petitioner is seeking the Court to find th
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recanted his trial testimony regarding Petitioner’s incriminating statements to him a

nd th

Cox received no additional benefits in connection with his testimony. Nevertheles:

Petitioner has not met the heavy burden to succeed on these allegations. Despite
that Cox’s 2001 declaration supports the conclusion that he testified falsely abq
incriminating statements Petitioner made to him and that Cox was promised immuf
the Billingsley murder, Cox’s deposition and evidentiary hearing testimony dg
Moreover, the Court found credible Jacobs’s evidentiary hearing testimony that, all
he encouraged Cox to “come clean” during their interview, he did not promise imn
in connection with the Billingsley murdérThus, neither the testimony of Jacobs nor (
suggests that Cox was promised immunity for this crime. Accordingly, Petitioner
entitled to habeas relief on these allegations.

B. Napue Claim based on False Testimony regarding an Undisclosed D¢

Given to Cox in connection with Cox’s Marijuana Violation

At trial, the defense argued that Cox was given a reduced sentence on the m
charge in exchange for testifying. The probation report recommended that C
sentenced to one year of incarceration at the Los Angeles County Jail and three
probation in connection with his February 6, 1984 offense for selling marijuana
undercover police officer. (1995 State Pet., Ex. 197.) However, Petitioner was sef
to only three years of probation and 162 days in Los Angeles County Jail for his o
(1995 State Pet., Ex. 90, 197.)

4 Petitioner relies upon United States v. Shafi89 F.2d 682 (9th Cir. 1986), for th
assertion that “[a]n implied threat of prosecution, in combination with the fact that such a prosecutic
occurs, is exactly the kind of tacit promise that must be disclosed under’B(Rey.’s Post H'g. Br. a
14.) However, Petitioner’'s reliance upon Shaffemisplaced. In _Shaffethe government failed t
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disclose that the informant had acquired significant assets through drug profiteering for whjch tf
government had failed to initiate asset forfeiture proceedings to acquire. The Ninth Circuit found that the

coupled facts “implie[d] a tacit agreement was reached” between the informant and govern

nent

exchange for his cooperation. ltlinlike the evidence establishing the informant’s acquisition of ¢irug
profits in Shaffer there was no evidence establishing Cox’s participation in the Billingsley murdger to

support a tacit, implied agreement between the prosecution and Cox.
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In response to this questioning, the prosecution elicited testimony from Judge
that he sentenced Cox in connection with this marijuana violation and Cox did not r
any special consideration in connection with this violatiQRT at 7677-79.) Judge Sho
testified that he sentenced Cox after reviewing the file and listening to the attorne}
that the district attorney never asked for any special consideration because Cox wa
witness. (Id. In his closing argument, Trutanich specifically pointed to Judge Shq
testimony as compelling evidence that the prosecution had made no deal with Cox re
the marijuana charge. (RT at 8324.) However, in his state habeas proceedings, P,
presented evidence showing that Judge Thomas, not Judge Shook, presided ov
sentencing for this marijuana charge. (1995 State Pet., Exs. 87, 90 (state co
confirming that Judge Robert W. Thomas presided over Cox’s guilty plea and sente
the 1984 marijuana offense).)

In opposing these allegations, Respondent concedes that Judge Shook’s te
that he sentenced Cox was incorrect but has contended that Judge Thomas’s test
the Billingsley triat demonstrates that the substance of Judge Shook’s testimon
correct. (Se®esp.’s Post-Evid. H'g Br. at 12 n.20.) Specifically, Respondent pointg
that: Judge Thomas sentenced Cox for this violation; there was no deal in place; an
sentence was standard punishment for his offense R&ge’s Opp. to Mot. for Evid. H'
at 84 (citing Green Meadows Park (GMP) RT at 57-59).)

At the evidentiary hearing, Trutanich testd that he asked Judge Shook to tes
at trial based on the representations made by defense counsel that Judge SHh

° Specifically, Judge Shook stated: “I placed the defendant on probation for a period
years and one of the conditions of his probation was that he serve 162 days in the Los Angele
Jail.” (RT at 7678.) Judge Shook further explained his sentence: “Because that was the tim
already had in custody and | felt after reviewing the file and listening to the attorneys that th
sufficient time in jail.” (1d)

6 Trutanich served as the prosecutor in the Billingsley murder trial, which preceded th
trial, when this testimony was elicited from Judge Thomas. RSeat 6472; April 30, 2015 RT at 7-10

)
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sentenced Cox in connection with his marijuana violation. (April 30, 2015 RT Vol. 3
9.) Trutanich further testified that, had he realized that Judge Thomas had senten
for this violation, he would have clarified the mistake. &di1.) Trutanich did not dispu
that he called Judge Thomas to testify regarding the same thingliiether Cox receive
a deal in connection with his marijuana violation) at the Billingsley trial. afid’-9.)
Trutanich even conceded that this was an unusual and “ballsy” move to have Judg
testify. (Id.at9.) When questioned about his error in bringing the wrong judge to t¢
Trutanich simply responded, “I brought the judge whose name they Ugé.at 10.)
Here, Petitioner has shown under the first prong of Ndpatthe prosecutio
presented false testimony from Judge Shook that he (not Judge Thomas) sentence
the marijuana violation and Cox received no deal. Trutanich’s actions in eliciting test
from the wrong judge to testify as to Cox’s marijuana sentence -- even though he hag
the same testimony from Judge Thomas the prior year -- was a negligent, yet inag
oversight in this case. Nevertheless, because Trutanich should have known thg
Shook’s testimony was not true, Petitioner has satisfied the second prong of®)
However, in view of the fact that Judge Thomas testified similarly regarding (
marijuana violation at the Green Meadows trial the year before, the error resultin
Judge Shook’s testimony would have been minimal and does not demonstrate
prosecution offered Cox an undisclosed “deal” in connection with this offense. But bg
the Court must consider materiality of Najaurel Bradyerrors collectively, the Court wi

reserve judgment as to the ultimate error on this after reviewing all the proseg
misconduct claims, Jacksd®il3 F.3d at 1071; Kyle§14 U.S. at 436 n.10.

! The record does not show any statements by defense counsel indicating that Judd
sentenced Cox for this crime. (SR€ at 7595-97.)

8 Respondent again maintains that there is no error because the defense had accesst
file regarding Cox’s marijuana offense, relying_up Routly v. Single@8yF.3d 1279, 1286 (10th Ci
1994). (Resp.’s Post-Evid. H'g Br. at 12 n.20.) However, the Court previously rejected this arg

(SeeDecember 10, 2013 Order at 3p.)
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C. Napue Claim based on False Testimony in connection with Petitioner

Massiah Motion

1. Standards regarding Massiah

The Supreme Court has found that the government violates the Sixth Amend

S

men

guarantee of a right to counsel when it uses an undisclosed agent to “deliberately elic

incriminating information from a defendant after he has been indicted and his right t

counsel has attached. Massiah v. United St8#5U.S. 201, 206 (1964); United Sta
v. Henry, 447 U.S. 264, 270 (1980) (extended the rule in Magsidlhe use of jailhous
informants). In order to prevail on a Masswadlation, the defendant must show that:

[es
c

(1)

the informant was acting as an agent of the State when he obtained the incriminati

statements; and (2) the informant made some effort to stimulate conversations alpout

crime charged. Randolph v. Californ&80 F.3d 1133, 1144 (9th Cir. 2004).

In order to show that an informant is acting on behalf of the government, thg cou

must look to the “likely . . . result” of the government’s acts, not necessarily the

government’s intent or overt acts. (diting Henry 447 U.S. at 271). In Randolptihere

was no explicit deal under which the informant was promised compensation in ex¢chan

for his testimony._Id.Although the Ninth Circuit accepted as true the State’s conte
that the informant was told not to expect a deal in exchange for his testimony, it fou

ntion
nd th

“[l[t is clear that [the informant] hoped to receive leniency and that, acting on that hgpe, I

cooperated with the State.” IThus, law enforcement knew or should have known that the

informant hoped to received leniency if he provided useful testimony against the petition:

at trial, which was “precisely what happened,” despite the lack of an express agr
between the informant and the government. Haiithermore, the Ninth Circuit found th

Sl
at

an explicit agreement was unnecessary, because there was “sufficient undisputed ¢vide

to show that the State made a conscious decision to obtain [the informant’s] cooperation ¢

that [the informant] consciously decided to provide that cooperation,” which rendered hir

an agent of the State. Id.
In addition, the Ninth Circuit in Randolplejected the district court’s finding th

28
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there was no evidence that the informant took action to deliberately elicit incrimir
statements from the petitioner. Specifically, in his testimony before the district coy
informant testified that he encouraged the petitioner to provide information by
friendly and talkative” and by “lead[ing] [the petitioner] on” to provide him W
information. _Id. In finding that the petitioner had potentially established a Mas
violation, the Ninth Circuit explained:

In, this case, however there Is substantial evidence to support a
conclusion that Opp ?er and Chavez knew or should have known that [the
|nformant! belleved th he Would receive leniency if he elicited incriminating
statemenis from [the petitioner], circumstances sufficient to make [the
informant] agovernmen agent. Further there is substantial evidence that, afte
meeting with Oppliger and Chavez, [the informant] took affirmative steps to
elicit information from [the petitioner.

Id. at 1117
2. Petitioner’s Pre-trial Massiah Motion and Trial Testimony by
Arthur Cox
On July 15, 1982, prior to trial, Cox made a statement at the Los Angeles Cou

with Mejia and Jacobs present. (Pet.’s Evid. H'g Ex. 12.) In response to questioning
the Dunn murder, Cox responded that “Yes, Barry told me about this one” and t
victim was a Crip named “Bones or something like that.” éd30.) Cox stated tha
Petitioner had told him that Petitioner had told Curtis to shoot Dunnat(®d. (“[H]e told
Curtis to bust on him but he didn’t shot [sic] him. . . . he said Curtis didn’t know the

o However, in Randolptbecause the district court did not find precisely when the infor
first met with law enforcement and what the informant did to stimulate conversations with the pe
about his crime, the Ninth Circuit held that it was unable to ultimately determine whether a M
violation occurred. _Idat 1145. There, the informant testified that he met with law enforcement {
once before he obtained the incriminating statements and once after; however, the law enfa
deputies testified that they met with the informant after he had obtained the incriminating stateme

nating
rt, th

“pein

ith
5Siah

=

Nty J:
) abc
nat tl

dud

mant

fitione
assie
wice,
rcem
Nnts frc

the petitioner._ld.The district court was therefore directed to render a specific finding as to whether th

petitioner’'s admission was made to the informant prior to the informant’s meeting with law enforg
Id.
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so | guess Barry knew him so Barry told him to bust on him.”).)

After learning that the prosecution intended to call Cox as a witness at trial, th

defense brought a pre-trial motion challenging the admissibility of Cox’s statementg to tt

prosecution and seeking to examine whether the prosecution fully and adequately

notifi

the defense of Petitioner’s incriminating statements to Cox. (Clerk’s Transcript (CT) &

618; RT at 6489-27.) The defense maintained that they had not been made aware

of Cc

involvement at the time of the preliminary hearing. (RT at 6488.) The questioning wa

outside the presence of the judge and jury, and Cox was not sworn but a court
recorded the questions and answers. (RT 6485-87.)

fepor

At this pre-trial hearing, Cox testified that after he met with Jacobs and Mejia on Jul

15, 1982, Cox had another conversation with Petitioner in August or September o

f 19€

in which Petitioner told him that he was going to have “Curtis” shoot Lewis. (RT at §491.

In response to questioning about what preceded Petitioner making this statement, Cox st

that “we were just talking about how he was going to beat his case.” (RT at 6515.)
guestioned about why Petitioner would talk to Cox, Cox stated that “we were always

Whe
ralkir

about our cases together.” (RT at 6516.) Cox testified that he was alone with Petition

when Petitioner made this statement. (RT at 6514.) Cox testified that he called M
next day or day after Petitioner’s statement to him. (RT at 6492-93.)

bjia t

Following the questioning of Cox, the defense objected to the admissibility pf the

purported statements made by Petitioner that Cox relayed to Mejia on September
based on the rule in MassiafRT at 6527.) At that point, Trutanich offered to call b

P 19
pth

Mejia and Jacobs to testify as to whether Cox was an agent of the State at the time Petitic

made the purported incriminating statements to Cox. (RT at 6587.)

Next, Jacobs testified at the pre-trial hearing that when he was handling thi
Mejia contacted him about Cox’s information about this case and Jacobs knew
because Cox was a victim in the Boyd/Garrett case that Jacobs had handled. (RT
95.) Jacobs testified that he did nothing to facilitate Cox in obtaining information

5 cas
Df Co
at 65
fron

Petitioner while Cox was housed in the Los Angeles County Jail with Petitioner. (RT &
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6680.) Jacobs testified that the July 15, 1982 interview was conducted pursuant to

an of

by Cox to supply more information in return for assistance with his pending robbery cas
(RT at 6798.) However, as Jacobs further testified, he told Cox that there would be 1

consideration given for information, but only for testimony. (RT at 6798.) In respo
cross-examination about Jacobs’s statement to Cox during the July 15, 1982 interv

nse t
ew tl

he “would be interested to know what [Petitioner’s] reaction is now,” Jacobs testifigd the

he was not asking Cox to get information from Petitioner and, in any case, Cox wo

bld n

be able to obtain any information from Petitioner regarding that question because Gox w

in a different module than Petitioner. (RT at 6634-36.) Jacobs testified that,

to h

knowledge, Cox had not been put in the informant tank and “the only reason | would moy

somebody in County jail would be to put them in protective custody.” (RT at 6908-09.) Ii

addition, Jacobs testified that no deal was in place until September 24, 1982, when Cox v

offered a deal that limited the term on his robbery conviction. (RT at 6798, 6803.)

District Attorney Peter Berman testified at the pre-trial hearing that he was in ¢harg

of authorizing deals with informants within the District Attorney’s Office in Septermber

1982. (RT at 6750.) Deals were conditioned upon an informant providing testimony. (R

at 6749.) Berman first became aware of Cox on September 24, 1982, when he re

Ceive

memo from Trutanich regarding information supplied by Cox in Petitioner’s case. (RT ¢

6751-52.) He granted the proposed disposition requested by Trutanich in the memo. (|

at 6753.) He further testified that there was no attempt to persuade Cox to
information from Petitioner. (RT at 6753.)

obta

Mejia testified at the pre-trial hearing that Cox initiated the first contact with him a

week or a day prior to July 15, 1982, probably on July 10, 1982. (RT at 6676.)

testified that this conversation with Cox occuraftdr the preliminary hearing in this cage

on July 7 and 8, 1982, which Mejia attended, and Mejia was simply responding to

Meji

Cox

telephone call. (RT at 6712-15.) Mejia further testified that, although Cox stated that |

wanted a deal for information, Cox was not promised anything of any nature and

5imp

freely and voluntarily provided information. (RT at 6677-79.) Mejia confirmed that he dic
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nothing to facilitate Cox in obtaining any information from Petitioner. (RT at 6680.)
next time Mejia spoke with Cox was on July 15, 1983, and he once again told Cox th
would be no deal or promises given to him. (RT at 6684.) In September 1982, Cox
Mejia to tell him that Petitioner said he was going to use a friend by the name of
Thomas to “get rid” of Lewis by killing her. (RT at 6686-87.)

After this pre-trial hearing, the trial court denied the motion. (RT at 6785-87.
trial court found that the evidence indicated that Cox had initiated the first interview @
15, 1982, as well as the September 2, 1982 interview. (RT at 6785-86.) The trig
further reasoned that Cox was not promised anything until his robbery charge was r
on September 24, 1983. (RT at 6786.)

At trial, Cox testified that, several months after he was incarcerated at th
Angeles County Jail for a robbery charge, Cox spoke to Petitioner, who told Cox that
Thomas had shot Bone and Petitioner had told Thomas to shoot. (RT at 7284, 730

The
At the
¢ call
Curt

The
n Jul
| col
2S0ly

e Lo
Cur
1.) C

further testified that when he first told Jacobs and Mejia about the Dunn shooting ]n Jui

or July, no one spoke with him about being a witness. (RT at 7280-85.) After Pe
made this statement to Cox, Cox testified that he called the detectives the next da)
after and relayed his conversation with Petitioner to Mejia and Jacobs. (RT at 729
Cox further testified that he did not receive a deal on his robbery charge for which
facing seven years of incarceration until after Cox provided this information. (RT at
92.) After Cox spoke with Mejia in September 1982, he was moved from the B
module. (RT at 7290-91.)
On direct review, the California Supreme Court rejected this claim, reasonin
“Cox’s telephone contact with the police regarding [Petitioner’s] case was initiated b
himself’; “[tlhere was no evidence prosecutors or police deliberately placed G
proximity to [Petitioner] in jail”; and Petitioner “failed to establish that Cox delibers

elicited [Petitioner’s] statements,” William$6 Cal. 4th at 204-06.
3. Evidence Presented in connection with This Claim in State an

Federal Habeas Proceedings
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In his state habeas proceedings, Petitioner presented handwritten notes, jail

recol

and Mejia’s sworn affidavit, indicating that Mejia interviewed Cox before the preliminary

hearing in Petitioner's case on July 7 and 8, 1982. (1995 State Pet., Ex. 26, p. 6

5 (c

reflecting Cox was housed in module 2700 from June 22, 1982, to June 27, 1982, a

transferred to module 4400 on June 28, 1982 to July 3, 1982); 1995 State Pet.,

Ex.

(handwritten notes of an interview of Cox while housed in module 2700); 1995 State Pe

Ex. 51, p. 216 (affidavit to search warrant completed by Mejia stating that he spoke wi

Cox prior to the preliminary hearing and that “Cox stated that he talked with Barry Wi

liam:

while in custody at County Jail and that Williams told him if he (Williams) could get rid of

witness Lewis he could beat both murders. Williams further stated that he would get Cur

Thomas (a neighbor of withess Lewis) to shoot her while she was hanging clothes.”)

Petitioner also presented Cox’s testimony at the November 8, 1982 Thomas and Whitfie

preliminary hearing that, in contrast to Mejia's testimony at Petitioner’s trial,

law

enforcement “came to [him]” and he did not initiate contact with them. (1995 State P¢t., E

106.)

Petitioner also presented the Grand Jury findings in the wake of the jall
informant scandal confirming that prosecutors offered informants rewards, and tha
most significant rewards obviously involve a dismissal of charges, imposition of a
sentence, or reduction of a sentence already imposed.” (1995 State Pet., Ex. 307

hous
L “[t]h
less

p. 7

Because this report documented abuses from 1976 to 1990, it covered the time per

during which Cox testified. _(Icat 4.) The California Supreme Court summarily denied

both Petitioner’'s 1995 and 2001 habeas petitions.

After concluding that the California Supreme Court erred in denying this claim, the

Court granted an evidentiary hearing and further fact development in connection wjth th

claim. (December 10, 2013 Order at 44-46.) Although Mejia would have been a necgess:

witness at this hearing, counsel for Respondent informed the Court at the evid
hearing that Mejia had passed away.

entia

At the evidentiary hearing, Petitioner’'s handwriting expert, Beth Chrisman testifiec
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that the module chart (Pet.’s Evid. H'g Ex. 22) was written by Jacobs and the handwritte

notes referencing a meeting with Cox in Module 2700 (Pet.’s Evid. H'g Ex. 86) was W

rittel

by Mejia. (March 12, 2015 RT Vol. 1 at 109; Pet.’s Evid. H'g Ex. 4 (Chrisman Repport.)

Jacobs testified at the evidentiary hearing that he went to meet with Cox aftel
first met with Cox in order to “get an eyeball on him.” (March 12, 2015 RT Vol. 1 at
At that time, Cox was a victim in the Boyd/Garrett case, another case Jacol
prosecuting. (1d. Mejia contacted Jacobs about talking to Cox about information “se\

Mej
P87.)
DS W
eral’

days, or maybe “a week or two” before they met with Cox in the Los Angeles County Ja

on July 15, 2015. (April 30, 2015 RT Vol. 1 at 62.) Jacobs confirmed that he cre

hand-written chart in connection with the Garrett/Boyd case (Pet.’s Evid. H'g EX.

which shows where Cox was housed in the Los Angeles County Jail from the time
arrested until he was released. @t62.) Although Jacobs did not know where Cox
housed when Mejia first spoke with him about Cox, Jacobs later knew after creat
chart where Cox was housed “pretty much every day from the time he was arreste
time he was released.” (ldt 62, 64.)

However, Jacobs testified that he had “no independent knowledge” that Cc
moved between the first time Mejia interviewed Cox and the time that Mejia called J
to go with him to the Los Angeles County Jail to go interview Cox. aflé6.) Jacob

ated
22)
he w
vas

ng h
d to

)X We
acol

UJ

never spoke with Cox prior to any movement around the jail before Cox was in Petitjoner

module (Module 4400)._(Icat 70.) Jacobs also testified that he did not request to
Cox to Module 4400 (Petitioner’'s Module) from Module 2700, and would have wan
know why it was done. _(Idat 66-67.) Furthermore, Jacobs testified that he worke
homicides for 40 years and “never in his career” would have moved an informant
a target. (Idat 83-84.) (Jacobs identified Joe Reid as the officer who worked at th

Angeles County Jail and was knowledgeable as to movements between modules atjhis ti

(Id. at 145.) However, counsel for Respondent later informed the Court that Mr. R
deceased).
In addition, Jacobs testified that he had filed the charges for the Dunn murder
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Petitioner that were dismissed for lack of evidence on June 16, 1982. (April 30, 2C
Vol. 1 at 75-77.) Then, the defense presented evidence to the Court indicating tha
met with Cox between June 22 and June 27, 1982. at 79-81; Pet.’s Evid. H'g Exs. 2]
86.) After that, there was a preliminary hearing for the Dunn murder on July 7 and 8
in which Petitioner was arraigned. (kt.75.)

Defense counsel next questioned Jacobs at the evidentiary hearing about

15 F

1t Me
D

, 198

varic

statements he made during the July 15, 1982 interview with Cox. During that interviev

after Cox said that Petitioner “didn’t want to talk about” the Dunn murder, Jacobs
Cox “Well, how do you know he doesn’t want to talk about it then, right?” (April 30, ?
RT Vol. 1 at 96.) Jacobs testified that this statement was not an invitation for Coj
talk to Petitioner about the Dunn murder. Xlth addition, when Jacobs said, “| wonc
what [Petitioner] thinks now” in the interview with Cox, Jacobs explained that he
“joking around” about “how strong the case was.” @dl55.) Jacobs testified that he »
transferred from the Compton Hardcore Gang Unit to Norwalk in February 1983 g
longer worked on the case after that. 40116, 164.)

Trutanich testified at the evidentiary hearing that he recalled that Mejia and |
testified at the pre-trial hearing regarding Cox’s testimony in 1985, but that he w|

aske
P015
K 10 ¢
er

b was
jas

INd

jacol
as N

assigned to the case when Mejia and Jacobs met with Cox on July 15, 1982. (April 30, 2C

RT Vol. 2 at 48.)

Cox testified at the evidentiary hearing that when he was in jail in 1982, he ¢
initiate contact with law enforcement; law enforcement contacted him first. (April 23,
RT at 14-15, 19.) Cox testified that Mejia contacted him after he was moved
Petitioner’'s module, when he was placed in the “snitch” unit, also known as “canary
(Id. at 23.) Prior to the evidentiary hearing, Cox had testified at a deposition in 20(
Mejia initiated contact with him, and that he would go to see Petitioner and d
Petitioner’s case while the trial for Cox’s robbery charge was pending. (Pet.’s Evi

id Nnc
201¢

fror
row
D8 th
SCuS
d. H’

10 Respondent concedes that Mejia wrote these notes. (Resp.’s Post-Evid. H'g Br. at 9.)
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Ex. 118 (Cox Depo. at 12-17).)

In addition, Petitioner presented expert testimony at the evidentiary hearing fror

Alvin Henley and Alexandra Natapoff regarding the placement of prisoners at the Lc

Angeles County Jail during the time Petitioner was there. Henley testified that Modul

4400 was a Bloods gang module; Module 2700 was the “trustee” or disciplinary mopduls
and Module 5900 was a “trustee” and recent bookings module. (March 12, 2015 RT Vc
1 at 216-17.) Henley was part of “Liaison,” who were “seasoned” officers and had th

authority to place and move inmates; however, Operation Safe Streets (OSS), wh
a unit of “rooky” deputies, worked within the jail and had similar authority.afld17-18.)
Although Liaison officers were “routinely” requested to place prisoners next to a “frie
(i.e.,, informant), the request was always flatly refused. dtd®226-27.) Nevertheless,
sheriff’'s deputy working at the jail could move an informant next to an inmate)

ich v

ndly”
a
(Id.

Although it was considered improper, it was not reported or considered to be miscondu

(Id. at 241-42.) In April 1982, there were not computerized records tracking the moveme

of inmates. (ldat 235-36.) Henley did not remember Cox. @ud238.)

Alexandra Natapoff, a law professor at Loyola Law School, testified as an expert ¢

to the use of jailhouse informants in Los Angeles County. (March 12, 2015 RT Vql. 2 ¢

319-64.) She opined that, given the sequence of events, Cox’s movement into Pet
module represented a “classic example of Los Angeles jail practices” of placing info

next to prisoners for the purpose of obtaining a conviction. afl825-26.) She further

stated that, between 1982 and 1985, the Los Angeles County District Attorney fou

tione
man

nd 1!

cases where an informant was placed next to an inmate and the informant testified aga

that inmate. (Idat 332.) The defense bar found more than 200 such caseat 388.)

In addition, Natapoff testified that, during this time period, there was no mechanigm fc

keeping records of the movements of inmates. afi@35.)
4., Analysis of Petitioner’s Napue Claim based on a Massiah Violatio

Here, in order to resolve Petitioner’s claim, the Court first determines whethe
was a Massiattiolation, and next, whether there was a Nagakation in connection with

36
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the testimony offered by the prosecution at the pre-trial hearing on the admissibjlity

Cox’s testimony. As an initial matter, there is no dispute as to the threshold requi
of Massiatthat Petitioner was in custody for a murder charge without counsel presen
time Cox engaged in conversation with Petitioner.

Thus, the Court must first determine under Mass(alh whether Cox was acting g
behalf of the government when Petitioner told him about the Dunn murder; and (2) W

Cox deliberately elicited these statements from Petitioner. Ran®8phF.3d at 1144.

Mejia testified at trial that Cox contacted him first about providing information abot
Dunn murder. (RT at 6676.) However, Cox’s deposition testimony, Cox’s July 31,
Declaration, Cox’s testimony in this case and other proceedings, and the evidentiary

testimony all suggest that it was Mejia who initiated contact with Cox. (Pet.’s Evid.

Ex. 118 (Cox Depo.) at 1201; 2001 State Pet., Ex. 13 (Cox’s July 31, 2001 Declaf
April 23, 2015 RT Vol. 1 at 14, 33-35); see aMTE Ex. 4 at 293-94, 298 (RT in Peor
v. Thomas Case No. A382739 (Cox’s testimony that Mejia came to visit him in the
Angeles County Jail “two or three” times before Cox began providing Mejia
information and that Mejia suggested that Cox would get his “time cut” if he cooperd
1995 State Pet., Ex. 106 (Cox’s testimony at the 1982 Whitfield preliminary hearin
the police “came to [him]” and he did not initiate contact with the potjc&urthermore
the prosecution’s own evidence indicates that Mejia met with Cox during a five-day
when Cox was housed in Module 2700, which occupeadr to Cox’'s move into
Petitioner's module (Module 4400) on June 28, 1982, bddre Cox obtained
incriminating statements from Petitioner that Cox provided to law enforcement on J

= Petitioner also contends that Cox was already known to the Los Angeles Police Dep
and Los Angeles District Attorney as a “cooperator” and 89 Family Blood member, in view of the f
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Cox had previously testified at a preliminary hearing on September 14, 1981, as a victim in another g

shooting case that was prosecuted out of the LADA’s Compton office and investigated by the
(Pet.’s Post H'g Br. at 6 (citing MTE, Ex. 3 (RT of Cox’s testimony in the preliminary hearing in P
v. Garretf Case No. A621116)).)
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1982 (Pet.’s Evid. H'g Ex. 86 (Mejia’s notes reflecting meeting with Cox in Mo(
2700), Pet.’s Evid. H'g Ex. 86 (Jacobs’s handwritten chart noting the module placer
the Los Angeles County Jail for certain inmates, including Cox and Petitioner, fron
to September 1982); 1995 State Pet., Ex. 51, p. 216 and Pet.’s Evid. H'g Ex. 15 (F
18, 1983 affidavit to search warrant completed by Mejia stating that he spoke wit
prior to the preliminary hearing); MTE Ex. 5 at 464, 467-68 (RT in People v.,Ktask
No. A621116 (Ernest Cox’s testimony that he was on the same row of Module 440(

brother Arthur, and that Arthur arrived in that module in July 1982, after being a trus
see alsqMarch 12, 2015 RT Vol.1 at 235-36 (Henley’s testimony that there we
computerized records tracking the movements of inmates in 1982 at the Los A
County Jail); (March 12, 2015 RT Vol. 2 at 335-38 (Natapoff's testimony that there
no records maintained by the Los Angeles County Jail of inmates’ movements wit
jail).)

Furthermore, as in Randolplihere the informant had hoped to receive leniency,
provided useful testimony for which he later received leniency even though there
express agreement between the informant and the government, Cox did the exact sg
in this case. Mejia’s notes (Pet.’s Evid. H'g Ex. 86) of his initial meeting with Cq
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Module 2700 discuss others, such as Danny Horn, Craig Whitfield, and “Big Mike,” but th

notes do not discuss Petitioner; this further suggests that Cox was taking affirmatiy

12 The Court agrees that Cox’s testimony at the evidentiary hearing as to his moven
discussions at the Los Angeles County Jail in 1982 was unreliable. (Pet.’s Post H’'g Br. at 10-11
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Post-Evid. H'g Br. at 6 n.10.) Cox acknowledged at the hearing that he has not “thought about this ce

in 30 years” and cannot accurately remember datésimes. (April 23,2015 RT Vol. 1 at 16,51.) Co
memory was also impacted by his alcohol and cocaine addictions, for which he was in rehabilitatior
weeks before the evidentiary hearing. &d.1-12.) For instance, Cox testified that the first time he s
with Mejia was when he was moved to “Canary Row” or the “snitch” module (Module 3300), an
remained there after speaking with Mejia. @t26-28, 29, 62.) This is at odds with the statements

X'S

) SEVE
poke
d Co»
Cox

made in his July 15, 1982 recorded statement, as well as Jacobs’s chart. (Pet.’s Evid. H'glEXk) $6,

In addition, in view of Cox’s July 15, 1982 recorded statement, the testimony at trial, Jg
testimony at the evidentiary hearing, and Jacobs’s module chart, it appears Cox spoke V
enforcement before he was transferred to the “snitch” module (Module 3300) in September 198
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to cooperate with the prosecution after he was placed in Module 4400. Alt
Respondent maintains that “agency” with Cox cannot be established because the
direct evidence showing that members of the prosecution team instructed Cox in &
to gather evidence from Petitioner (Resp.’s Post-Evid. Hr’'g Br. at 4-5), Respondent
acknowledge or address the authority holding that no such direct evidence is nece
prove a_Massiakiolation. Thus, as in Randolpbecause there is sufficient evidence
show that “the State made a conscious decision to obtain [the informant’s] cooperat
that [the informant] consciously decided to provide that cooperation,” Cox was act
agent of the prosecution when he spoke to Petitioner in Module 4400.

In addition, there is ample evidence, including the evidence presented by the
at the evidentiary hearing, suggesting that the practice of misusing informant
widespread during the period of June to September 1982 when Cox was meeting V
enforcement to negotiate a deal in exchange for his testimony against Petitioner.
as Jacobs himself conceded at the evidentiary hearing, the movement of Cox in Ju
from Module 2700 to Module 4400 -- where Petitioner was located -- was questig
(April 30, 2015 RT Vol. at 66-67.) Itis difficult to believe that Cox’s move to Petitior
module within at most a few days after Cox met with Mejia and nearly three month
Cox was incarcerated for his robbery charge was purely coincidé@eé alsélenry, 447

U.S. at 271 (“Even if the [government] agent's statement that he did not intend that |
would take affirmative steps to secure incriminating information is accepted, he mu:
known that such propinquity likely would lead to that result.”) There also is evig
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reflecting negatively on the credibility of Mejia, who primarily worked with Cox to obtain

his testimony in this case. The Court is aware of one instance where Mejia was f(

13 In view of the testimony provided by the experts, there is ample pattern and p
evidence suggesting that the abuse of informants that Petitioner alleges here was occurring durin
period at issue. By way of background, it is worth further noting that Mejia was a member
Community Resources Against Street Hoodlums (CRASH) unit, an anti-gang unit within the Los A
Police Department found to have engaged in a pattern and practice of improper investigative tac
United States v. City of Los Angeles, Californ?88 F.3d 391 (9th Cir. 2002).
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have lied in connection with an official investigation in an attempt to avoid k
reprimanded? Although Jacobs’s testimony was credible that he neither requested o
of any request to move Cox from Module 2700 into Module 4400 next to Petitiong
evidence points to the conclusion that Mejia had a hand in that move.

Moreover, as in Randolptwvhere the Ninth Circuit found that informant deliberat

)eing
r kne
br, th

ely

elicited evidence by simply “being friendly and talkative,” Cox was a fellow gang membe

from Petitioner’s neighborhood. Thus, Cox already was in a position of confidenceg
he joined Petitioner in Module 4400, such that Petitioner felt comfortable sharing the
of the crime with which he had been charged. Beery, 447 U.S. at 273 (“When th
accused is in the company of a fellow inmate who is acting by prearrangemet
Government agent, . . . [clonversation stimulated in such circumstances may
information that an accused would not intentionally reveal to persons known
Government agents.”).  Accordingly, there is evidence sufficient to establish th
prosecution placed Cox next to Petitioner for the purpose of obtaining incrimir
statements and Cox deliberately elicited these statements from Petitioner in violg
Massiah

Next, in order to prove a Napw@lation in connection with the testimony offer
by the prosecution at the pre-trial hearing on the admissibility of Cox’s stater
Petitioner must demonstrate that the prosecution elicited testimony that was actua
and knew or should have known that the testimony was false. Given the Court’s g
that a_Massialviolation occurred, the first prong under Napiat the prosecutio
presented testimony that was “actually false” at the pre-trial hearing is met. As the
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found above, Mejia’s testimony that he met with Cox after Cox initially contacted hir
after Cox had already been moved into Petitioner's module (Module 4400) was n(
Moreover, the trial court relied upon this testimony in denying the motion, as it prov
absence of a Massiafolation.

Furthermore, because the prosecutor is responsible for investigating represe
made by members of the prosecution team, including law enforcement officers, the
prong under Napuis met. _Jacksqrb13 F.3d at 1071 (rejecting the State’s argument

there was no Napueolation where the prosecutor himself did not know of the informg
perjury and finding that the prosecutor “should have known” of the false testimony
Giglio’s requirement to know of all promises made by the police, who are “spokesp

N anc
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ntatic
secc
that
INt's

unde
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for the government”); Lisker v. Knowle651 F. Supp. 2d 1097, 1138-39 (C.D. Cal. 2009)
(finding Napueviolation despite prosecutor’s personal ignorance of the falsity of the

evidence, stating, “[w]here the prosecutor’s investigator has the responsibility f
integrity of the State’s evidence, it cannot be the case that the prosecutor’s te
ignorance of the falsity of that evidence insulates the proceedings against a due
violation.”); Mastroacchio v. Vos&74 F.3d 590, 600 (1st Cir. 2001) (“[A]s a legal mat
the Supreme Court precedent on this issue is clear. When any member of the pro

team has information in his possession that is favorable to the defense, that inform
imputable to the prosecutor.”). Thus, in view of Mejia’s false testimony presented
pre-trial hearing, the prosecutor (both Trutanich and Jacobs) should have known
testimony was “actually falsé>

Nevertheless, because materiality under Napust be considered cumulatively with

pr th
chni
proc
ter,

secu
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15 Notwithstanding the law that imputes knowledge of Mejia’s false statements_at the Massia

hearing to Trutanich, Trutanich himself testified that he reviewed the murder book and prosecu

tion fi

which contained Mejia’s notes evidencing his meeting with Cox in Module 2700 (Pet.’s Evid. H'g Bx. 86

and the module chart prepared by Jacobs showing that Cox was in Module 2700 from June 22 th
1982 (Pet.’s Evid. H'g Ex. 86). (April 30, 2015 RT Vol. 1 at 117, 129-30; April 30, 2015 RT Vol.
174-76.) In addition, Trutanich testified that he would have read Mejia’s sworn affidavit regardi
timing of his first meeting with Cox prior to the Massiadaring. (April 30, 2015 RT Vol. 3 at 43-44
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other_ Napueand_Bradyclaims, the Court will reserve judgment as to whether relief sh
be granted as to Claim 5(C) after reviewing all of Petitioner’'s prosecutorial miscg
claims. Jacksqrb13 F.3d at 1071; Kyle$14 U.S. at 436 n.10.

D. Brady Claims pertaining to Cox

Here, for the reasons set forth above, the Court finds that Petitioner ¢
demonstrate a violation of Bradyconnection with his allegations pertaining to Cox. TH
was no evidence elicited at the evidentiary hearing that established that Cox r¢
additional benefits from the prosecution in terms of making promises in connection w
Billingsley murder or his marijuana violation. Furthermore, there was no eviq
supporting Petitioner's allegations that Cox was “coached” by the prosec
Accordingly, no relief is warranted as to the allegations that the prosecution wi
material information pertaining Cox’s testimony.

V.  Prosecutorial Misconduct Claims in connection with Lewis’s Testimony

A. Factual Background of Petitioner's Napue Claim based on Lewis’s

Testimony
In the December 10, 2013 Order, the Court granted an evidentiary hearing b:

Petitioner’'s Napuallegations pertaining to Lewis’s testimony regarding the identity
woman in the car with her on the night of the murder. (December 10, 2013 Order at

At the preliminary hearing, Lewis testified that the driver of the car wished to re
unknown, and that she lived “a pretty good ways out.” (CT at 17-18, 21.) At trial, |
testified that the car was being driven by “Jean Rivers,” a woman who Lewis on
known for approximately a month before the shooting and had not seen since the
(RT at 7695-96, 7735-77.) Trutanich told the jury that the prosecution had attem
locate this driver, but was unable to do so. (RT at 6847.) However, the true identity
driver of the car was Arlene McKay, not Jean Rivers; Lewis knew McKay and whe
lived and, like Lewis, McKay was a member of the Eastern Stars. (1995 State P
136.) Furthermore, evidence obtained from the prosecution’s file indicated th
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prosecution might have been aware of McKay's identity, address, and her telephone
before Petitioner’s trial. (1995 State Pet., Ex. 136 (“witness information provided |
Lewis, Arlene McKay — lives around 41st PIl. and Figueroa, is a member of S. B
Star”); 1995 State Pet., Ex. 143 (“Arlene McKay: 750-5867 1126 W.Stfeet”).)

Prior to the evidentiary hearing, Petitioner presented the following eviden
support of this claim: (1) a witness subpoena directed to Arlene McKay" &l.4dnd
Figueroa (Pet.’s Evid. H'g Ex. 39); (2) notes identified by Chrisman as Mejia’s handw

referencing “Arlene McKay aka Jane Rivers,” *&ind Figueroa.” and “Pastor R. Kelly,

St. Anthony Grand Lodge, 232-9865" (Pet.’s Evid. H'g Ex. 33; Pet.’s Evid. H'g H
(Chrisman Report)); (3) telephone messages for Jacobs from Lewis with a note as t¢
McKay under Kenneth Hayes on the back of one of three memo pads (Pet.’s Evid. |

num
Dy JO
aste

ce i

riting

EX. 4

) Arle
H'g E

72); (4) Trutanich’s handwritten notes on a page of yellow legal pad written in bla¢ck inl

listing witness and noting, “Passenger in Lewis car ‘Arlene McKay’ ‘Jean Rivers,
the entry crossed out in blue ink (Pet.’s Evid. H'g Ex. 68); (5) Trutanich’s notes ident|
Arlene McKay under “things to do” (Pet.’s Evid. H'g Ex. 52); (6) handwritten note
Arlene McKay on it (Ex. 54); (7) handwritten note with Kenneth Hayes and Arlene M
(Pet.’s Evid. H'g Ex. 74); (8) handwritten note (partly legible) with “Dunn Homici
written at the top and listing Patricia Lewis, Arthur Cox, and Arlene McKay (with
R___ " next to her name) and with contact information: “St. Anthony Grand Lodge,
So. Figueroa” (Pet.’s Evid. H'g Ex. 83); (9) handwritten note with “Dunn Homic

written at the top, noting

with
fying
With
cKay
de”
Jane
412f
de”

wit info given by wit Joe Lewis” and noting “Arlene McKay -

lives around 41& Figueroa, is a member of S. Eastern Star, St. Anthony Grand Lodgg 23
9865, Mr. Bobby Kelly, 582-6919" (Pet.’s Evid. H'g Ex. 84); (10) handwritten note ligting

Arlene McKay and Patricia Lewis with Lewis’s contact information (Pet.’s Evid. H'g
85); (11) notes identified by Chrisman as Mejia’s handwriting listing Arlene McKay
address 1126 W. ¥55tr., 750-5867 and November 21, 1995 memorandum from |

Ex.
with
Mark

Silverstein (ACLU) noting that they did not receive a copy of this page because it Was ¢
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the back of one of the pages in the murder book (Pet.’s Evid. H'g Ex. 87; Pet.’s Evid. H’

Ex. 4 (Chrisman Report)); and (12) Arlene McKay’s death certificate listing 1126\
Street as her home address (Pet.’s Evid. H'g Ex. 103).

In addition, Trutanich testified at the evidentiary hearing regarding the evider
provided to defense counsel about the trial witnesses. (RT at April 30, 2015 RT V
18 (stating that “I went beyond Brd@ly Trutanich testified that the handwritten list
witnesses, including a reference to “Passenger in Lewis car ‘Arlene McKay’ ‘Jean R
that was crossed out in blue ink (Pet.’s Evid. H'g Ex. 68), was his handwritten pr|
witness list. (April 30, 2015 RT Vol. 2 at 10-11.) Trutanich further testified that he wa
able to serve this witness with a trial subpoena because he could not locate he
Nevertheless, Trutanich testified that the trial subpoena, which listed Arlene McKay's
and the address of #Place and Figueroa, was given to the defense. (April 30, 2015
1 at 192-95 and Pet.’s Evid. H'g Ex. 39.) However, at the deposition of Bernard
Petitioner’s trial counsel who is now deceased, Gross testified that he was not awa
time of trial that the second eyewitness was also known as Arlene McKay or whg
lived. (Pet.’s Evid. H'g Ex. 117 at 13-18.

16 At his deposition, Gross was questioned regarding his cross-
examination of Lewis at the preliminary hearing and trial, and he
answered:

A: [E]very answer was negative. Didn’t know, didn’t
remember, and had no idea where she was. | asked her where
she was picked up, she didn't know. Did she know the name,
no. She knew nothing whatsoever, completely. And | asked her
guestion after question, and it was negative all the way that

she didn’t know anything or anybody, the name of the other
person in the vehicle that was with Mrs. Lewis.

* * *

[W]e would have checked out the name, the address and the
location of the lady that was with Mrs. Lewis at the time of
the alleged murder. You don’'t have to be a genius to know

44

. 75

ce h
DI. 3
of

vers
e-tric
1S N
er. (I
b nan
b Vol
[5r0s:
re at
re s




© 0O N o o B~ w N P

N RN N N N NNNMNNDNR R P PR B R B R R
w ~N o U0~ W N FBP O © 0 N O 00 M W N B O

Following the evidentiary hearing, the Court inspected the original murder bg
this casé/ and determined that the information contained in Petitioner's Evider
Hearing Exhibit 87 (Mejia’s notes listing Arlene McKay'’s correct address) was on the
of Petitioner's Evidentiary Hearing Exhibits 33 and 83 (Mejia’s notes listing “Ar
McKay aka Jane Rivers” at #and Figueroa). The murder book contained the orig
version of Petitioner’s Evidentiary Hearing Exhibits 33, 83, 84, 85, and 87. The Col
inspected the original set of copies of all pre-trial discovery provided by the prosecy
trial counsel following the evidentiary hearing.

B.  Analysis of Petitioner’'s Napue Claim Based on Patricia Lewis’s Testimon

Here, there is no dispute as to the first prong of Napawis’s testimony that “Jean

Rivers” was the driver of the car was untrue. The Los Angeles County death cer
confirms that this woman’s name was Arlene McKay, and it lists her address as th
home address noted in Mejia’s notes for this woman that were contained in the
book. (Pet.’s Evid. H'g Exs. 87, 103.) Other evidence in this case suggests that McK
a friend of Lewis and Lewis lied in order to protect her friend because McKay was
and did not want to get involved as a witness. (®8& State Pet., Ex. 186 (Decl. of Jan
Lewis at { 19 (stating that he was Patricia’s stepson and noting that, after hearing
the neighborhood on the day of the Dunn murder, his stepmother returned home
driven by her friend, Arlene McKay, who also was a member of the Eastern Star).).
Lewis’s testimony on this point was “actually false” within the meaning_of Nap
Next, under NapyePetitioner must show that the prosecution knew or should

that. It's common sense.
(Pet.’s Evid. H'g Ex. 117 at 14, 16.)

o The “murder book” was a binder that the prosecution routinely used in murder c3
prepare for trial, and contained relevant documents, such as police reports, photographs, Dunn’s
and handwritten investigative notes.
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known that Lewis’s testimony was actually false. Hay®® F.3d at 984. Respondg
argues that Trutanich did not know that Lewis’s testimony as to the identity of the
of the station wagon was false and, regardless, the prosecution had provided eviden
alternate identity of this witness through pre-trial discovery such that defense c
should have been aware of her identity. (Sesp.’s Post-H'g Br. at 22-25.) Neverthele
both the record at trial and trial counsel’s deposition testimony show that trial coun
not know that the second eyewitness might also be known as Arlene McKay or wh
woman lived. (Se®T at 7735-77; Pet.’s Evid. H'g Ex. 117 (Gross Depo. at 13-16).
trial, trial counsel questioned Lewis extensively about the identity of her friend, and
a series of questions designed to elicit information that would enable counsel to
Rivers. (RT at 7735-77.) For instance, counsel asked Lewis: how Lewis met F
whether she had seen or spoken with Rivers since the murder; whether Lewis kney
Rivers lived; and what sort of an automobile Rivers drove.a{ld735-40.) Furthermoryg
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despite Trutanich’s assertion at the evidentiary hearing that McKay’s subpoena would ha

been sent to the defense, the subpoena does not indicate, by an “aka” or otherw
McKay was the same person as Rivers, and it does not list her correct home addrg

The Court’s review of the original pre-trial discovery provided by the prosecuti
trial counsel confirms that the prosecution did not provide to the defense copies of th
pertaining to McKay and/or Rivers that were contained in the murder book, or any
information indicating that McKay was the same person as Rivers or her correct a
In fact, in state habeas proceedings, Petitioner explained that the prosecution’
pertaining to Arlene McKay and Jean Rivers and identifying them as the same pers(
disclosed for the first time during informal discovery when Mark Silverstein, Petitio
state habeas counsel at the ACLU, inspected the original murder®odoksum, the
evidence demonstrates that the prosecution failed in its constitutional obligation

18 Specifically, Silverstein found the page ofte® referring to “Arlene McKay aka Jai
Rivers.” (August 15, 1997 Pet.’s Reply to Inf. Response at 17-18; seleatl®Evid. H'g Ex. 83.)
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Bradyto provide the defense information showing that the true identity of Jean Rive
Arlene McKay, as well as Arlene McKay'’s correct home address. Stri@d@rU.S. af
281-82 (finding that Bradis violated where evidence that is impeaching is suppress
the State, “either wilfully or inadvertently”).

Despite the fact that trial counsel indicated no knowledge that “Jean Rivers”
not be the name of this second eyewitness, at no point did Trutanich make clear
record during trial that “Jean Rivers” was also known as “Arlene McKay.” At
evidentiary hearing, Trutanich agreed that his handwritten notes on a page from &

legal pad noting “Passenger in Lewis car ‘Arlene McKay’ ‘Jean Rivers™ was likg
witness list he had made to prepare for trial. (April 30, 2015 RT Vol. 2 at 10-11,
Evid. H'g Ex. 68.) Indeed, the use of quotes around both names in his notes sugg
Trutanich questioned the identity of this witness, and that he had some idea that Le
not being truthful about the name of the driver. As a matter of fact, Trutanich testi
the evidentiary hearing, as Respondent concedes, that he was not certain which
correct name (i.eRivers or McKay) for the driver in the car. (Seesp.’s Post-Evid. H'g
Br. at 23 (citing April 30, 2015 RT Vol. 3 at 23, 29-30, 33)Respondent also conced
that Trutanich at a minimum “suspected” that the driver’'s name was McKay. (Resp.
Evid. H'g Br. at 24.)_See alddorris v. Ylst 447 F.3d 735, 744 (9th Cir. 2006) (holdi

that a prosecutor must investigate perjured testimony and may not avoid the oblig:
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do so by “remaining willfully ignorant of the facts.”) (citations omitted). Furthermore,

Mejia’'s notes in the murder book containing McKay’s correct address (Pet.’s Evid. H
87) indicate that Mejia knew who McKay was and that he likely would have intervi

19 To the extent that Respondent maintains that Trutanich was not certain there was 3
eyewitness in the car based on portions of Trutanich’s evidentiary hearing testimony (Resp.’s Pos
at 23 (citing April 30, 2015 RT Vol.3 at 27-28, 33)), his argument is disingenuous. Ample ev
demonstrated that Lewis was a passenger in the station wagon, not the driver, including trial te
which Trutanich himself elicited._(S& at 7695-97.) Thus, there is no credible evidence that Trutg
guestioned the existence of a second eyewitness.
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her about the evening of the Dunn murfferThus, under Naptg second prong, th
evidence, including Trutanich’s own handwrittea4trial witness list, demonstrates that
prosecution either knew or at least should have known that Lewis’s testimony as to i
of the woman in the car with her on the night of the murder was actually

Consequently, even if Trutanich’s assertion at trial was true that he was unable to lo
second eyewitness, Trutanich was constitutionally obligated to make clear for the

D

he

dent
false
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when Lewis was testifying that the second eyewitness was also known as Arlene McKe

Lastly, Petitioner must show that Lewis’s false testimony on this point
“material.” Hayes399 F.3d at 984. By the time of the evidentiary hearing -- more th
years after the trial -- both McKay and Mejia, the primary investigating officer, had p
away. Trutanich’s detective, Bell, claimed not to remember this witness or much
investigation at all at this juncture. (April 30, 2015 RT Vol. 3 at 49, 52.) The sole evi
elicited by Petitioner as to these allegations was the crime scene reconsttudbarever,
this evidence fails to confirm that McKay’s accounts of the events on the evening
murder would have differed with the account offered by Lewis. Indeed, similar evi
was presented at trial, when Lewis was cross-examined with a diagram regard
placement of the vehicles and about the rainy conditions of the evening of the |

20 Significantly, Petitioner correctly points out that Trutanich indicated that this witnes
important and stated that he had two investigators trying to find her. (Pet.’s Reply at 14 (citing A
2015 RT Vol. 1 at 210-12.) In addition, Petitioner points to the Lewis’s 2008 declaration, in whi
states that McKay was interviewed by the police. (Pet.’s Post H'g Br. at 28 n.9 (citing Mot. For Evi
Ex. 1328).) Respondent contends that this statement is hearsay. (Resp.’s Post-Evid. H'g Br. at
Regardless, whether or not Mejia or any other member of the prosecution team interviewed McK
not change the outcome of this claim; there is ample evidence indicating that the prosecution
should have known that Lewis’s testimony regarding the identity of the driver was false, as dis
above.

2 At the evidentiary hearing, Petitioner elicited expert evidence from Robert Snook, &
as John Hammond, an investigator with the FPD, regarding a crime scene reconstruction filmed @
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25, 2014, during the hours around 6:30 in the evening -- the same date and time that the Dunn murde

1982. (March 12,2015 RT Vol. 1 at 131-33.) The Court also viewed the videotape of Snook’s crim
reconstruction._(Idat 133.)
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occurred that could have affected her ability to see the crime. (RT at 7737-38 (L
testimony on cross-examination that it was “misting” at the time the crime occurre(
at 7742-43 (Lewis’s testimony on cross-examination that it was “getting pretty dark”

ewis
l); R
atth

time the crime occurred), RT at 7749-70 (Lewis’s cross-examination regarding the ppsitic

of automobiles and Dunn based on a diagram).)

Nevertheless, the Court recognizes that Petitioner is not responsible for his ir]
to elicit any testimony as to what McKay witnessed on this evening by the time h
given the chance to do so. Instead, Petitioner’s inability to elicit this evidence resultg
a combination of factors beyond his control: the prosecutor’s inadvertent failure to p
trial counsel sufficient information to identify the driver as Arlene McKay and
whereabouts at the time of trial; the prosecutor’s knowing failure to correct Le
testimony regarding the identity of the driver at trial; and the California Supreme C
error in failing to grant record expansion and/or an evidentiary hearing as to this cl
habeas review more than a decade ago. Especially in view of his pre-trial witnes:
Trutanich’s failure at trial to point out for the record during Lewis’s testimony tha
alternate identity of “Jean Rivers” was Arlene McKay was deeply troubling. Howevg
California Supreme Court’s summary denial of Petitioner’s allegations given the ev
that was presented to it in state habeas proceedings was inexplicable. Asitdid in tk
the California Supreme Court routinely summarily denies state habeas petitions in
cases? Yet, the federal courts grant habeas relief in California capital cases in we

22

SeeCALIFORNIA COMMISSION ON THE FAIR ADMINISTRATION OF JUSTICE,
REPORT AND RECOMMENDATIONS ON THE ADMINISTRATION OF THE DEATH PENALTY
IN CALIFORNIA (2008) (CCFAJRRADPCA),
http://www.ccfaj.org/documents/reports/dp/official/FINAL%20REPORT%20DEATH%20PENALTY.pdf
at 90 n.118 (“The California Supreme Court issues an order to show cause requiring the Attorne
General to respond ionly 8% of death penalty habeas corpus petitions, and orders an evidentiary

hearing before a refer@eonly 4.5% of the cases.”) (emphasis added).
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half the cases they revieiv Nevertheless, by the time a California capital case reachg
federal courts in habeas proceedings, often decades have passed and critical evidg
longer availablé?

In this case, whether relief is warranted hinges upon the definitio
“materiality”under_Napue It is well-established that_a Napuelation is “material” and
results in the reversal of a conviction “if the false testimony could in any reasd
likelihood have affected the judgment of the jury.” Dow v. Virg20 F.3d 1041, 1047 (9t
Cir. 2013) (citing Napue360 U.S. at 271; and Giglio v. United Sta#35 U.S. 150, 15]
(1972)). _See alsdackson513 F.3d at 1076; Haye399 F.3d at 984.

Although the government’s knowing use of false testimony does not per se 1

reversal, the Napuwateriality standard is “less demanding” than “ordinary” harmless
review. Sedow, 729 F.3d at 1048 (citations omitted). _A Napiaation is establishe(

23

Jones v. ChappelB1 F. Supp. 2d 1050, 1055 (C. D. Cal. 2014), re’80b F.3d 538 (9th Cir.
2015) (noting that, between 1978 and 19%D, gercent of all inmates whose habeas claims have be
finally evaluated by the federal courtsijére each granted relief from the death sentence by the
federal courts.”) (citing statistics from Cal. Dep’t of Justice, Criminal Justice Statistics Center,
Homicide in CA,
http://oag.ca.gov/sites/all/files/agweb/pdfs/cjsc/publications/homicide/hm}1.pdf

(emphasis addedi; CFAJRRADPCAat 4 (noting that, in cases where federal courts have rend
final judgments in habeas corpus challenges to California death penalty judgments for the perio
1977 to 2008federal courts have recommended relief in the form of a new guilt or penalty phase trial

in 38 cases, or 70 percent of those cases) (emphasis added).

24 See also, e.gJones31 F. Supp. 2d at 1055 (noting that, “[flor those whose challen
the State’s death sentence is ultimately denied at each level of review, the process will likely take
or more.”) (citing Gerald UelmerDeath Penalty Appeals and Habeas Proceedings: The California
Experience, 93 Marqg. L. Rev. 495, 496 (2009) (“Typically, the lapse of time between senteng
execution is twenty-five years, twice the national average, and is growing wider each year.”).

In addition the time for a capital case to proceed through the California state court system

between 14.7 and 19.17 yea(SCFAJRRADPCAat 22-24. Although federal courts have an avel
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delay of 8.4 years from the filing of a habeas petition to the grant or denial of petition, including appeal

“[mJuch of this delay is attributable to the absence of a published opinion and/or an evidentiary
in state courts.”|d. at24.
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where there isény reasonable likelihood that the false testimooyld have affected thg
judgment of the jury.” _Jacksorb13 F.3d at 1076 (quoting Haye399 F.3d at 985
(emphasis added in Jack¥oiMoreover, “Napueequires us to determine only whether
errorcould have affected the judgment of the jury, whereas ordinary harmless error
requires us to determine whether the ewould have done so.” Dowr29 F.3d at 104
(emphasis in original). CBrecht v. Abrahamsqrb07 U.S. 619, 636-37 (1993) (holdit
that federal habeas review requires higher standard of harmless error than “be

reasonable doubt” standard used on direct review; and holding that, on federal
review, standard of whether error “had substantial and injurious effect or influer

Y ON(
habe
nce |

determining the jury’s verdict” applies). Where a Napurer is deemed to be material, the

analysis ends; there is no further harmless error analysis under. Brastgts 399 F.3d at
984.
Furthermore, in discussing materiality under Naplie Ninth Circuit has “gone s

far as to say that ‘if it is established that the government knowingly permitte
introduction of false testimony, reversavigtually automatic.” Jackson 513 F.3d at 107¢
(quoting Hayes399 F.3d at 978) (emphasis added). Thus, the question of materiality
whether the defendant would more likely than not have received a different verdict w
evidence, but whether in its absence he received a fair trial, understood as a trial r
in a “verdict worthy of confidence.” Hayes 399 F.3d at 984 (citations omitted) (emphg
added).

Here, the false testimony regarding the true identity of the second eyewitness ¢
impacted the fairness of Petitioner’s trial, and now casts grave doubt on whether the

can be viewed as “worthy of confidence” given the evidence presented to this Court.

according to Trutanich, Lewis’s testimony was the lynchpin of the case PébéeMot.
For Evid. Hr'g, Ex. 1323 (Trutanich Depo.) at 61, 71 (stating that Lewis was “remark;
given her testimony, the only way to lose the case was through “bad lawyering”; &
testimony was “riveting.”) By presenting evidence as to the identity and whereabout
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second eyewitness that the prosecution knew or should have known was false, the S
effectively forever precluded Petitioner from being able to find out with certainty what
McKay saw on the night of the Dunn murder.

To assess the materiality of this error, the Court must consider the range of possil
Impacts on the jury if Trutanich had pointed out Lewis’s false testimony regarding th
identity and whereabouts of the driver after Lewis testified. It is possible, as Responde
suggests, that the jury would have thought only that Lewis was lying in order to protect h
friend. Nevertheless, it is also possible that the jury could have formed a negati
iImpression of Lewis’s credibility. Moreover, the jury already had been made awafre th:
Lewis had testified inconsistently regarding a key fact: the identity of the shooter. At tria
Lewis explained that she failed to identify Petitioner as the shooter at the preliminat
hearing because she was scared after her home was attacked with gunfire. However, if
jurors had known that Lewis not only had testified inconsistently about the identity (of th:
shooter but also had testified falsely about the identity of the driver of the station wago
the jurors would have been more inclined to distrust Lewis’s testimony. In fact, the jury we
instructed to discount Lewis’s testimony if she perjured herself on key facts. (CT at 66!
RT at 8400 (“A witness, who is willfully false in one material part of his or her testimony,

is to be distrusted in others. You may reject the whole testimony of a witness who
has testified falsely as to a material point”); see Slb@ v. Brown 416 F.3d 980, 987 (9t

testimony of a witness who is critical to the prosecution’s case.”); Carriger v. Sté
F.3d 463, 480 (9th Cir. 1997) (holding that impeachment evidence was material
pertained to the “prosecution’s star witness”); United States v. Jerdigarf.3d 1050

1055-56 (9th Cir. 2007) (holding that prejudice is particularly strong when a false¢hoo
undermines the only testifying eyewitness); HayS® F.3d at 986 (“The jury’s estim
of the truthfulness and reliability of a given witness may well be determinative of guilt o
innocence, and it is upon such subtle factors as the possible interest of the wiiness
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testifying falsely that a defendant’s life or liberty may depend.”).
Furthermore, if Trutanich had pointed out Lewis’s false testimony and thereby ¢
the jury to discredit Lewis’s trial testimony, the jury might not have believed that Peti
was in fact the actual shooter. Indeed, the account given by Hayes that the jury
through the testimony of both Hayes and Officer Jones, suggests that the passeng
van with Petitioner -- Curtis Thomas (aka Bongo) -- was the shooter. This is also cof
with the testimony Lewis initially provided at the preliminary hearing when she tes
that she did not see whose arm came out of the window with the gun that shot Dunn
she later contradicted in her trial testimony identifying Petitioner as the shooter.
The only other evidence suggesting that Petitioner was the shooter was the (
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testimony provided by Gardner, a career informant whose credibility was greatly damag

on cross-examination. Although Gardner had worked as an informant for Holmes fq

r thre

years and had provided information on 25 other crimes, it was three years after the Du

murder before Gardner told Holmes about Petitioner’s statements about the Dunn

(April 30, 2015 RT Vol. 3 at 80, 87.) Considering that Gardner was a seasoned “{
with an obvious self-serving motive to testify, as well as the length of time that el
between the Dunn murder and the time Gardner provided Petitioner’s incrimi
statements to the prosecution, it is doubtful that the jury gave his testimony much

See, e.qg.Lisker, 651 F. Supp. 2d at 1140 (granting relief pursuant to Nafeze the
remaining evidence, which consisted of the testimony of an informant with an “ol

motive to fabricate the confession [such] that its value was minimal,” left the court wi
confidence in the jury verdict” rendered against the petitioner).

Consequently, if the jury had believed that Thomas was the shooter inst
Petitioner, the jury only could have convicted Petitioner of first degree murder un
aider and abetter theory of liability. At trial, the jury was instructed on aiding and abs
as follows:

A person aids and abets the commission of a crime when he or she, with
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knowledge of the unlawful purpose of the perpetrator and with the intent or
purpose of committing, encouraging, or facilitating the commission of the
offense by act or advice aids, promotes, encourages or instigates the
commission of the crime.

A person who aids and abets the commission of a crime need not be
personally present at the scene of the crime.

Mere presence at the scene of a crime which does not itself assist the
commission of the crime does not amount to aiding and abetting.

Mere knowledge that a crime is being committed and the failure to
prevent it does not amount to aiding and abétting.

(RT at 8313-14, see alOT at 681, 682.) Given that Cox’s testimony implicat
Petitioner in the Dunn murder (i, etitioner told Cox that he had told Thomas to sf

Dunn) and implicating Petitioner in shooting Lewis’s home was procured by a violat
Massiah its presentation to the jury was error and the jury should have been instru
disregard it entirely. Accordingly, assuming that the jury believed Thomas was the s
there would have been no admissible evidence suggesting that Petitioner had the
intent necessary under these instructions to convict him of first degree murder uf
aider and abetter theory of liability. Thus, there is a reasonable likelihood that the
would not have convicted Petitioner of first degree murder at the guilt phase. Mot
even if the jury in this scenario somehow still found Petitioner guilty of first degree m
at the guilt phase, it seems impossible that the jury would have imposed the death
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upon Petitioner at the penalty phase if they believed that Thomas was the actual shoot

In addition, if Trutanich had corrected Lewis’s testimony regarding the identity ¢
driver, counsel could have had a chance to subpoena McKay as a witness at tri
possible that McKay could have testified consistently with Lewis as to the events

2 Although Lewis also testified that she heard the driver of the van (Petitioner) say “L¢
f __ him up” when Dunn first rode by the van on his bicycle and before the van stopped, such W
themselves did not constitute an action by Petitioner that would have “instigated” or “encouraged”
to go as far as to murder Dunn. In any case, especially given Lewis’s prior inconsistent about thg
of the shooter, Lewis’s testimony on other material facts would have been far less persuasive if

had also known about her false testimony regarding the identity of the driver of the station wagqg
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evening and the identity of the shooter. Indeed, Respondent argues that “any trial te
by McKay would have only served to corroborate the particulars of Lewis’s testimorn
undermine it.” (Resp. Post-H'g Br. at 26-27.) This argument, however, begs the q
as to why the prosecution did not present McKay as a witness if in fact her testimo
helpful. The testimony of two eyewitnesses who corroborate each other is obviously
than testimony from only one eyewitness. Thus, Petitioner’s response -- that the ar]
this question is that McKay'’s testimony was not helpful to the prosecution -- is a reas
conclusion.

It is also possible that McKay could have testified that it was so dark and rair
it was impossible to see the driver’'s face, as the reconstruction evidence suggested.
done so, McKay'’s testimony could have further undercut Lewis’s testimony ident
Petitioner as the shooter to the extent that the jury would have had more reason {
Lewis on that point._See, e.tNapue 360 U.S. at 269 (“It is of no consequence that

falsehood bore upon the witness’ credibility rather than directly upon defendant’s g
McKay’s testimony could have also bolstered Petitioner’s alibi defense at trial al

evidence he presented at trial that he was not in the van on the night of the murder.

under these alternate scenarios, there is a reasonable likelihood that the jury would
convicted Petitioner of the first degree murder of Dunn or that the jury would not
imposed the death penalty upon him.

C. Collective Impact of Napue and Brady Violations

As a next step, the Court must consider_the Naplation based on Lewis’s fals
testimony regarding the second eyewitness collectively with the Néga&on based or
the false testimony presented by the prosecution at the pre-trial hearing regard
admissibility of Cox’s testimony. Sdackson513 F.3d at 1076. While Lewis’s testimo
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was the most important testimony in this case, Cox’s testimony was the next most importe

testimony; it corroborated Lewis’s testimony that Petitioner was responsible for the
murder and demonstrated that Petitioner was responsible for shooting Lewis’s
Indeed, as Trutanich stated at the pre-trial hearing on Cox’s testimony:
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... Mr. Cox’s evidence ties into [] Patricia Lewis’s statement in that her
house was shot. It ties in with the 89 Family Bloods. It ties into a gang search
warrant. Mr. Cox’s statement is the underlining corroboration of évery piece
of evidence that we will produce in this trial other than the eyewitness herself
Patricia Lewis.

(RT at 6590.)

Moreover, after excluding Cox’s testimony pursuant to a Massudtion, the only
other testimony as to Petitioner’s responsibility for the Dunn murder was provid
Gardner, whose testimony was probably of little value to the juryLiSker, 651 F. Supp
2d at 1140. Thus, in view of the false testimony offered by Lewis and members
prosecution team pertaining to Cox which led to the improper admission of Cox’s tesi

in violation of Massiahthe collective error was substantial and leaves this Court wi

confidence in the jury’s verdiét. See als¢layes 399 F.3d at 978 (“Deliberate decepti

ed b

of tr
imor
th no
pn

of a judge and jury is ‘inconsistent with the rudimentary demands of justice™) (quoting

Mooney v. Holohan294 U.S. 103, 122 (1935)).
Furthermore, the devastating impact of collective error becomes clearer by ime

what the jury would have thought if Trutanich would have pointed out the false test
provided by Lewis and the incorrect testimony provided by Judge Shook, and if the ju
been instructed to completely disregard the testimony of Cox after these witnesses
at the trial. If Trutanich had done so in accordance with his constitutional duty, th

lginir
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Iry he
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e jur

likely would have had rejected the credibility of the prosecution’s entire case aggain:

Petitioner. _Seélayes 399 F.3d at 988 (finding materiality of a Napareor pertaining tg
an informant’s secret deal which, if had been disclosed to the jury by the prosecut
the informant testified, “would have had a devastating effect on the credibility of the

prosecution case.”); SivaB58 F. Supp. at 916 (quoting JacksatB F.3d at 1077) (noting

26 However, as noted above, the impact of the Naguer resulting from Judge Shook
testimony would have been minimal in view of the fact that Judge Thomas testified similarly reg
Cox’s marijuana violation at the Green Meadows trial the year before, and does not show
prosecution offered Cox an undisclosed “deal” in conneetitnthis offense. Nevertheless, it does b

on the overall credibility of the prosecution’s case.
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that, “if a witness’s false testimony is corrected by the prosecution, his ‘willingness

to li

under oath’ is exposed and his credibility is irreparably damaged.”). Thus, there |

definitely a reasonable likelihood that these Napuers could have changed the jun
ultimate decision._See algackson513 F.3d at 1076 (noting that each additional N3

violation “further undermines our confidence in the jury’s decision”).

Finally, even though these Napemors more than suffice as grounds for hak
relief, the Court must next consider the Napu®rs and the Massiatolation together
with the_Bradyviolation based on the prosecution’s failure to provide the correct ide
and address of the second eyewitness. Under Beadlence is material where “there
a reasonable probability that, had the evidence been disclosed to the defense, the
the proceeding would have been different.” Strickbx7 U.S. at 280 (quoting Unite
States v. Bagleyl73 U.S. 667, 682 (1985); see al¥ood v. Bartholomew516 U.S. 1, 5
(1995). “A ‘reasonable probability’ of a different result is shown when the governm

evidentiary suppression undermines confidence in the outcome of the trial.”, Ei4g
U.S. at 434 (quoting Bagley73 U.S. at 678). Thus, a “reasonable probability” doeg
require finding that the suppressed evidence would have led to the petitioner’s ag
Kyles, 514 U.S. at 434;_see aldackson513 F.3d at 1071 (stating that a “reasona
probability” may be found “even where the remaining evidence would have been sulf

to convict [the petitioner].”) (citing Strickle627 U.S. at 290). By failing to provide tt
correct identity and address of the second eyewitness as it was constitutionally requ
prosecution permanently prevented Petitioner from discovering what McKay saw
night of the murder. In view of the paramount importance of eyewitness testimony
case, this additional error by the prosecution further and significantly undermin
integrity of the outcome of Petitioner’s case.

In conclusion, given the magnitude of the prosecution’s combined substantia
in this case, this Court cannot agree that Petitioner’s verdict was one “wort
confidence.” Jacksg®13 F.3d at 1076 (citing KyleS14 U.S. at 434) (holding that at bg
stages of evaluating Napard Bradyerrors, “we must ask whether the defendant ‘rece
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... atrial resulting in a verdict worthy of confidence.’”); see @lemmmonwealth of Th¢
Northern Mariana Islands v. Mendipl@76 F.2d 475, 486 (9th Cir. 1992) (citatig
omitted), overruled on other grounds®gorge v. Camacht19 F.3d 1393 (9th Cir. 199]
(en banc) (“The prosecuting attorney represents a sovereign whose obligation is to

impartially and whose interest in a particular case is not necessarily to win, but
justice.”).

Accordingly, Petitioner is entitled to habeas relief as to the allegations set fc
Claims 1(E), 6(B), and 11(E) regarding Lewis’s false testimony regarding the identity
driver of the car, and the allegations in Claim 5(C) as to the testimony presented at
trial Massiahhearing regarding Cox’s testimony.

CONCLUSION

For the foregoing reasons, the Court hereby finds that the FAP is GRANTE
Petitioner is entitled to habeas relief on the following claims: (1) the Nalagations in
Claim 5(C) as to the false testimony presented at the pre-trial Mdmsaaing regarding

Cox’s testimony; and (2) the Napadlegations in Claims 1(E), 6(B), and 11(E), ag
Lewis’s false testimony regarding the identity of the driver of the car. The judgm
conviction and sentence of death in the matter of People v. Barry Glenn WilliasesNo.

A623377, in the California Superior Court for the County of Los Angeles shg
VACATED.
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The Court denies as without merit the other claims upon which the Court grar
evidentiary hearing in the December 10, 2013 Order, and dismisses as moot all re
claims in the FAP.

IT IS SO ORDERED.

Dated: March 29, 2016

At 9 Covtor

DAVID O. CARTER
United States District Judge

cc California Attorney General’'s Office -docketinglaawt@doj.ca.gov
Federal Public Défender - Hilary _Potashner@fd.org
Ninth Circuit Court of Appeals -"Cathy_Catterson@ca9.uscourts.gov
California Department of Corrections - brandy.ebert@cdcr.ca.gov
California State Public Defender - helft@ospd.ca.gov
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